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  Many matters of U.S. election administration have attracted signiªcant 
popular, political, and scholarly attention in recent years. Largely slighted, 
however, has been the matter of how the various state election systems re-
spond when an election outcome is unsettled or contested. Moreover, some 
recent electoral reforms, such as widespread provisional balloting and in-
creased use of no-fault absentee voting, actually may increase the frequency 
with which contested elections occur. This Article explores the complex issues 
that arise in remedying a failed election, and urges states to reªne and clarify 
their remedial standards and procedures for resolving an election dispute. 

One unmistakable impact of the incredibly close 2000 presidential 
race and the dramatic litigation over its outcome is that the American public 
now pays substantially more attention to how states conduct their elec-
tions. Much of this attention has focused—properly—on adopting reforms to 
avoid the kinds of problems that famously plagued Florida in 2000, whether 
in matters of ballot design, voting technologies, or recount procedures.1 
As a result, most states have strengthened their voting processes in a number 
of important ways to reduce the risks of election difªculties.2 Meanwhile, 
Congress has enacted the Help America Vote Act (“HAVA”),3 which en-
courages states to update their voting systems, standardize their voting regis-
tration requirements, and otherwise improve their election processes.4 Addi-
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tional congressional action in this area has been proposed,5 and many state-
level reforms will continue to occur. 

Largely absent, however, has been meaningful discussion of how to 
improve the way that state election systems respond when elections still 
go awry, as they inevitably will.6 That is, notwithstanding the array of 
recent reforms that should help to reduce the frequency of election mis-
cues, post-election controversies nonetheless are sure to recur. For instance, 
the bare fact of an incredibly close election, such as the 2004 Washington 
gubernatorial election,7 can highlight the imperfections that exist in most 
election processes and potentially create an election crisis, even without 
the presence of more systematic failures. Meanwhile, systematic failures 
also are likely to continue to occur on occasion, whether in the form of the 
nonuniform standards employed in Florida for counting punch cards in the 
2000 election,8 the incredibly long lines in some Ohio precincts in 2004,9 
or the apparent ºaw in the ballot layout for the thirteenth congressional 
district in Sarasota County, Florida, in 2006.10 Any number of other possible 
scenarios may similarly create a pressing need for an answer to the question 
of what to do when an election goes wrong or its outcome is for some rea-
son in doubt.11 

Furthermore, some recent election reforms actually may have the un-
intended result of increasing the number of occasions when an election out-
come can be meaningfully contested. For instance, increased use of both 
absentee and provisional ballots12 may have the effect of increasing the 
“margin of litigation.”13 Although in any particular election a number of 
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13
 See Daniel Tokaji, Are Election Reforms Increasing the Margin of Litigation?, Elec-
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other factors will affect how large or small the margin of litigation is, there 
is merit to the claim that some recent election reforms, by expanding the 
number of votes that may remain at issue after election day, may actually 
have the unintended effect of increasing the likelihood of contested elec-
tions.14 For example, some election reforms expanding the use of provi-
sional ballots may result in a large number of provisional ballots whose 
eligibility for inclusion may be contested, and will not be determined until 
after the election.15 Meanwhile, other reforms leading to the increased 
use of absentee ballots may mean that allegations of absentee fraud will 
call a greater number of ballots into question.16 

This Article explores what remedies are and should be available when-
ever some systemic election failure has occurred or whenever an election 
is within the margin of litigation. It describes the range of potential elec-
tion problems, as well as their possible solutions, and creates a framework 
for identifying the most appropriate options for addressing particular prob-
lems. In doing so, this Article calls upon states to think more carefully 
about how to remedy an election failure.17 
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law/comments/2005/050621.php. The phrase “margin of litigation,” which gained wide-
spread use during the 2004 presidential election, describes an election outcome close enough 
to draw post-election legal action. See id. Gratifyingly, the 2006 congressional election did 
not produce a dramatic increase in post-election litigation, despite prospects that it might. 
See Edward B. Foley, Will the Election System Function Properly This Year?, Election 

Law @ Moritz Weekly Comment, Sept. 5, 2006, http://moritzlaw.osu.edu/electionlaw/ 
comments/2006/060905.php. In fact, the only major election to end up in court was the race 
for Florida’s thirteenth congressional district. See electionline.org, Brieªng: The 2006 

Election 1–3 (2006), available at http://www.electionline.org/Portals/1/Publications/EB15. 
brieªng.pdf.  

14
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ing any person who appears at a polling place at least a provisional ballot have dramati-
cally increased the number of ballots cast provisionally. See electionline.org, supra 
note 2, at 32–33. 
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 See id. at 28–29 (reporting that in 2000, twenty-nine states required an excuse to 

vote absentee, while only twenty-three required such an excuse in 2006); see also John C. 

Fortier, Absentee and Early Voting: Trends, Promises, and Perils 54–57 (2006); 
Edward B. Foley, Will the Expansion in Absentee Voting Yield an Increase in Abuse?, 
Election Law @ Moritz Weekly Comment, Mar. 28, 2006, http://moritzlaw.osu.edu/ 
electionlaw/comments/2006/060328.php; Ctr. for Democracy and Election Mgmt., 

Building Conªdence in U.S. Elections—Report of the Commission on Federal 

Election Reform 2005, at 35–36 (2005), available at http://www.american.edu/ia/cfer/ 
report/full_report.pdf. 

17
 The term “election failure” describes any election that does not satisfactorily pro-

duce an answer to the choice on which the electorate is voting. It does not necessarily de-
scribe a design ºaw, however, as even a perfectly designed system could generate a tie vote. In 
any event, it is unrealistic to expect perfection in the design of our election systems; even 
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The general issue of how to remedy an election failure in turn gener-
ates a number of speciªc related questions. Among these are (1) when to 
invalidate some portion of votes; (2) when, if ever, to use statistical adjust-
ments to correct vote totals for demonstrated errors; (3) in what circum-
stances to compromise the anonymity of the polling booth by compelling 
voters to reveal their ballot choices; (4) whether to adjust election rules 
once an election is underway; and (5) when to take the dramatic steps of 
either postponing an election or invalidating a completed election and hold-
ing a new one. Although many state courts have had to deal with these 
questions on an ad hoc basis over the years, these questions have not re-
ceived much scholarly or popular attention.18 They also admit of few easy 
answers and require balancing a number of fundamental values, such as 
fairness, balloting access, election integrity, public trust, accuracy, and ac-
countability. 

Furthermore, a number of still deeper issues are lurking beneath the 
questions of how to remedy an election failure. For example, how much 
reliability and certainty do or should we expect from our election processes? 
What costs are we willing to pay for this certainty? How much public 
money are we willing to spend? How much personal convenience or privacy 
are we willing to sacriªce? How long are we willing to wait for the ªnal 
determination of an election? Who should bear the burdens of post-election 
uncertainty and of resolving that uncertainty? What is the appropriate 
role of the judiciary in resolving election problems? When should courts 
eschew intervention, and when should they act aggressively to protect 
democratic processes? 

In raising and reºecting on these and other questions, this Article 
proceeds in four Parts. Part I brieºy describes several prototypes of elec-
tion miscues and the range of existing remedial tools available to respond 
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Starr, Federal Judicial Invalidation as a Remedy for Irregularities in State Elections, 49 
N.Y.U. L. Rev. 1092 (1974), and by a 1975 article containing a section on “Postelection 
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problems in Florida in the 2000 election. See, e.g., Hugh M. Lee, An Analysis of State and 
Federal Remedies for Election Fraud: Learning from Florida’s Presidential Election De-
bacle, 63 U. Pitt. L. Rev. 159 (2001); Daniel Tokaji, First Amendment Equal Protection: 
On Discretion, Inequality and Participation, 101 Mich. L. Rev. 2409, 2487–95 (2003); 
Louise Weinberg, When Courts Decide Elections: The Constitutionality of Bush v. Gore, 
82 B.U. L. Rev. 609 (2002); see also R. Michael Alvarez, Betsy Sinclair & Richard L. 
Hasen, How Much is Enough? The “Ballot Order Effect” and the Use of Social Science 
Research in Election Law Disputes, 5 Election L.J. 40 (2006) (urging caution in applying 
generalized social science data to resolve particular election contests); Developments in the 
Law—Voting and Democracy, 119 Harv. L. Rev. 1127, 1155–65, 1188–1200 (2006) (summa-
rizing ways to adjust election outcomes for illegal votes, and describing frequent judicial 
reluctance to remedy election administration problems). 
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to these unsettled election outcomes. Part II identiªes several competing 
values and priorities relevant to assessing the strengths and weaknesses of 
election remedies. As this Part notes, these sometimes conºicting values 
will often require trade-offs as states work to promote and prioritize these 
values independently of any particular election controversy. To highlight 
these values and trade-offs, Part III discusses several prominent election 
failures and discusses the appropriate responses. Finally, Part IV urges states 
to reconstitute the remedies available for election problems, capitalizing 
on the judicial branch’s strength in fact-ªnding while sparing the judici-
ary from making ad hoc policy choices with obvious partisan implications. 
This Part argues ªrst that state election codes should provide a clearer 
articulation of which speciªc remedies are appropriate for particular types 
of election failure. It then identiªes several additional issues that a state 
election contest statute should address with clarity. It also recommends 
that nonjudicial forums, such as administrative or legislative tribunals, be 
empowered to settle some election disputes, and that citizens be encour-
aged to adjust their expectations about our election processes—and about 
the appropriate remedies for failures in these processes—in recognition 
of the practical impossibility of developing a ºawless system. 

I. Existing Remedial Schemes for Common Election Miscues 

At the outset, it is worth noting that whenever an election outcome is 
in doubt, the typical ªrst step is to retabulate the ballots. This process is 
an integral part of routine election administration,19 and most states have 
fairly detailed statutory provisions governing when and how deputized elec-
tion workers are to count and recount the election returns.20 Especially since 
the 2000 election, many states have taken a closer look at these provi-
sions of their code.21 

In some respects, many of these statutes are holdovers from the days 
of paper ballots.22 Indeed, as states increasingly rely on electronic voting, 
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 The right to a recount is a statutory right that did not exist at common law. See, e.g., 
Abbene v. Bd. of Election Comm’rs of Revere, 202 N.E.2d 827, 829 (Mass. 1964); El-
dredge v. Nickerson, 78 N.E. 461, 462 (Mass. 1906); In re Hearst, 76 N.E. 28, 29 (N.Y. 
1905); Coe v. State Election Bd., 221 P.2d 774, 776 (Okla. 1950). 

20
 For background regarding state laws concerning recounts, see Daniel Tokaji, The 

Paperless Chase: Electronic Voting and Democratic Values, 73 Fordham L. Rev. 1711 
app. B at 1817–36 (2005). During the 2000 election, some states’ recount provisions be-
came famous for identifying how many corners needed to be detached in order for a hang-
ing chad to be included in a recount. See, e.g., Joseph Crawford, Michigan’s Recount—No 
Dimples, Dapples or Disarray, Grand Rapids Press (Mich.), Dec. 22, 2000, at A12 (de-
scribing Michigan’s requirement that at least two corners be detached). 

21
 Questions receiving the most attention concern whether to require a paper trail to 

accompany electronic voting and whether a paper trail should be the ofªcial ballot in the 
event of a recount. See Peter Katel, Voting Controversies, 16 CQ Researcher 745, 750 
(2006), available at http://library.cqpress.com/cqresearcher/getpdf.php?type=color&ªle= 
cqr20060915C.pdf. 

22
 Many updated recount statutes explicitly contemplate electronic voting. See, e.g., 



270 Harvard Journal on Legislation [Vol. 44 

recount mechanisms may come to look more and more anachronistic, 
although the creation of paper audit trails may keep the practice of re-
counting ballots alive in some jurisdictions.23 However, in other jurisdic-
tions recounts are now accomplished at the simple touch of a button.24 Re-
counts serve only a very narrow purpose in these jurisdictions, given that 
the original count occurred through an electronic tabulation process that 
is almost certain to generate an identical result when repeated. Ultimately, in 
many close elections the real ªght therefore is not over whether to con-
duct a recount, but rather over which ballots to count.25 

Accordingly, in addition to recount provisions, typical state election 
codes also include contest provisions that establish a judicial procedure 
to resolve those elections that remain unsettled even after an administra-
tive recount, or whose ªnal results are otherwise disputed. These provisions 
authorize the judicial branch (or occasionally some other tribunal) to re-
solve what otherwise traditionally would have been deemed nonjusticia-
ble political questions.26 Unfortunately, however, these election contest 
provisions often provide courts with little substantive guidance for determin-
ing whether a remediable election failure in fact has occurred, and if so, 
how to remedy it.27 Instead, the focus of typical contest statutes is on the 
procedures for bringing a contest action.28 Many courts adjudicating elec-
tion problems therefore have had to develop their own standards for decid-
ing if an actionable failure has occurred and how to resolve it. The un-
surprising result has been a variety of judicially developed tests for when 
 

                                                                                                                              
Fla. Stat. Ann. § 102.141(6)(a)–(c) (West 2006) (differentiating between procedures for 
touchscreen voting and optical scan voting); 10 Ill. Comp. Stat. Ann. § 5/22-9.1 (West 
2006); Okla. Stat. Ann. tit. 26, § 8-114 (West 2005). 

23
 Some states that have chosen to use electronic voting machines with paper audit trails 

provide that for purposes of a recount, the ofªcial ballot is the paper audit trail. See, e.g., 
Cal. Elec. Code § 19253(b)(1) (West 2005); 10 Ill. Comp. Stat. § 5/24C-2 (2003); Ohio 
Rev. Code Ann. § 3506.18(A) (West 2006). In the event of a recount, these paper audit 
trails may be incredibly difªcult to count, perhaps more difªcult than manually recounting 
punch cards or other types of previously used paper ballots (as when the audit trail is re-
corded sequentially on a continuous paper scroll, which is harder to handle and read than a 
stack of individual punch cards or ballots). 

24
 See, e.g., N.M. Stat. Ann. § 1-1-6 (West 2006) (deªning “recheck” as method of re-

counting electronic ballots by regenerating printout of electronic record for comparison 
with original printout). 

25
 See infra Part I.B.2.  

26
 See, e.g., Johnson v. Stevenson, 170 F.2d 108, 110 (5th Cir. 1948); Grifªn v. Buzard, 

342 P.2d 201, 202 (Ariz. 1959); McPherson v. Flynn, 397 So. 2d 665, 668 (Fla. 1981); 
Missouri ex rel. Bouchard v. Grady, 86 S.W.3d 121, 123–24 (Mo. Ct. App. 2002); cf. 
Whitley v. Cranford, 119 S.W.3d 28, 31–32 (Ark. 2003) (ordering new elections solely on 
authority of state constitution’s provision requiring “free and equal” elections). But see 
State ex rel. Nicely v. Wildey, 197 N.E. 844, 847 (Ind. 1935) (holding that “courts have 
inherent power to protect the sovereign people, and those who are candidates for ofªce or 
claiming title to or rights in an ofªce from fraud or unlawfulness”). See generally 26 Am. 

Jur. 2d Elections § 412 (1996) (describing election contest as “purely a constitutional or 
statutory proceeding”).  

27
 See Developments in the Law—Elections, supra note 18, at 1311. 

28
 See id. at 1306–07. 
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courts will uphold, invalidate, call for a rerunning of, or themselves de-
clare the winners of, a contested election.29 

Disputed election outcomes can arise from any number of causes. A 
few examples, followed by an identiªcation of typical judicial responses 
to them, will help to set the stage for a discussion of the challenges of 
seeking to remedy these election miscues. 

A. Typical Kinds of Election Miscues 

The primary causes of election failures can be divided into two cate-
gories: fraud and mistake. Voting fraud of course is a long-standing plague 
of democratic elections.30 Fraud involves a deliberate attempt to manipu-
late the system unfairly, usually by candidates or their supporters. In con-
trast, mistake involves an unintentional disturbance or distortion of the 
election processes, usually caused by those administering the election. 
Many instances of both mistake and fraud may have little or no impact on 
the validity of the election outcome, however, and may even go unde-
tected. 

In addition to these two primary causes of election failures, there are 
at least two other possibilities: improper conduct by candidates or their 
supporters that does not ªt the ordinary deªnition of voting fraud but never-
theless may provide grounds for questioning the integrity of the election 
(such as campaign spending in excess of agreed-upon limits); and “acts 
of God,” such as hurricanes or other natural disasters, terrorist attacks, 
massive power failures, or other events outside the control of candidates 
or election ofªcials that signiªcantly disrupt the ability of voters to cast 
their votes or to have them properly counted. 

1. Fraud 

Voting fraud can be committed by dishonest candidates who clearly 
have a motive to commit it if they can ªnd an opportunity to do so. It also 
can be committed by polling judges or other elections ofªcials, who typi-
cally have much greater opportunity, provided they have a motive. Fraud 
can also be committed by isolated individuals or organized groups among 
the electorate, whose motives and opportunities may both be more at-
tenuated. 

Although a variety of media reports and other anecdotal accounts have 
convinced much of the American public that our elections today are fre-

 

                                                                                                                              
29

 See infra Part I.B. 
30

 See generally Tracy Campbell, Deliver the Vote (2005) (providing a provoca-
tive account of the range of election fraud that the United States has experienced through-
out its history); John Fund, How to Steal an Election, City J. (2004), available at 
http://www.city-journal.org/html/14_4_urbanities-election.html. 



272 Harvard Journal on Legislation [Vol. 44 

quently tainted by voter fraud,31 demonstrated cases of actual fraud are 
relatively uncommon, given the frequency with which Americans vote 
and the number of races involved.32 Nevertheless, concerns about fraud un-
derstandably shape many features of our election system,33 and credible 
allegations of voting fraud must be taken seriously. 

Moreover, maintaining a sound mechanism for responding to credi-
ble allegations of fraud ought in principle to reduce the instances of fraud. 
Such a mechanism can include both civil and criminal penalties, as dis-
cussed below.34 However, where sanctions alone have failed to deter election 
fraud, some additional remedy designed to rectify election fraud may often 
be necessary, at least if the fraud calls into question the outcome of the 
election. 

Voting fraud that may call election outcomes into question can be 
grouped into several categories. One type of fraud is the manipulation of 
the number of raw votes cast, as in stufªng the ballot box. The modern 
day equivalent of ballot-box stufªng is tampering with the electronic counts 
on the voting equipment. Special access to the equipment is generally 
required to perpetrate this type of fraud. 

Alternatively, the raw vote can be manipulated through voting by in-
dividuals who are not eligible to vote. Perpetrators of this brand of fraud 
may have fraudulently registered, may vote on behalf of dead people, or 
may vote multiple times. This type of fraud requires no special access to 
voting equipment. 

Similarly, absentee ballot fraud can be accomplished without any spe-
cial access. Fraudulent absentee balloting may frequently be used as one 
vehicle for accomplishing voting by ineligible individuals, because it is 
often harder to detect than in-person voting by ineligible individuals.35 But 
absentee ballot fraud also encompasses voting by eligible voters who allow 
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 See, e.g., John Fund, Stealing Elections 1–9 (2004); Richard L. Hasen, Beyond 
the Margin of Litigation: Reforming U.S. Election Administration to Avoid Electoral Melt-
down, 62 Wash. & Lee L. Rev. 937, 942 (2005); Stephanie Philips, The Risks of Comput-
erized Election Fraud: When Will Congress Rectify a 38-Year Old Problem?, 57 Ala. L. 

Rev. 1123, 1123–50 (2006). 
32

 See Eric Lipton & Ian Urbina, In 5-Year Effort, Scant Evidence of Voter Fraud, N.Y. 

Times, Apr. 12, 2007, at A1; David Callahan & Lori Minnite, Demos, Securing the 

Vote: An Analysis of Election Fraud 4 (2003); Spencer Overton, Voter Identiªcation, 
105 Mich. L. Rev. 631, 644–50 (2007); Tova A. Wang, Competing Values or False 
Choices: Coming to Consensus on the Election Reform Debate in Washington State and the 
Country, 29 Seattle U. L. Rev. 353, 361–62 (2005). 

33
 Not only are many features intended to reduce the possibility of fraud, but the possi-

bility that fraud may have occurred often gives losing candidates a basis for contesting an 
election. See Edward B. Foley, The Legitimacy of Imperfect Elections: Optimality, Not 
Perfection, Should Be The Goal of Election Administration, in Making Every Vote 

Count: Federal Election Legislation in the States 97, 105 (Andrew Rachlin ed., 
2006). 

34
 See infra Part I.B.4. 

35
 See Fortier, supra note 16, at 52–55; John C. Fortier & Norman J. Ornstein, The 

Absentee Ballot and the Secret Ballot: Challenges for Election Reform, 36 U. Mich. J.L. 

Reform 483, 512–13 (2003); Wang, supra note 32, at 389–90. 
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a third party to cast or inºuence their vote,36 a practice equally antitheti-
cal to free elections. Accordingly, a number of restrictions on absentee vot-
ing processes are designed to guard against these problems.37 However, 
these restrictions are difªcult to police, and often become a primary source 
of controversy in election contests. In fact, absentee ballot fraud is one of 
the most common causes of election failures.38 

Another category of voting fraud that can be accomplished without 
special access to the mechanics of the election process is preelection de-
ception of voters (or potential voters) in ways that may affect who votes or 
how they vote. For instance, in the 2004 and 2006 elections, several re-
ports circulated of voters receiving leaºets or phone calls announcing an 
incorrect voting day or location.39 

A ªnal category of fraud is after-the-fact distortion of the raw vote, 
either through outright false reporting of precinct tallies or through the inten-
tional alteration, destruction, damage, or loss of physical ballots or memory 
cards.40 Only those with ofªcial access to the ballots are likely to be in a 
position to accomplish this type of election fraud. 

2. Mistake 

Mistakes by election ofªcials also can easily throw an election into 
question whenever those mistakes cannot be corrected before election 
day or cannot be remedied by provisional voting or a recount process. For 
instance, in one recent election-day blunder, the outcome of an Ohio school 
levy, apparently having failed by one vote, was cast in doubt when elec-
tion ofªcials realized that two voters each had innocently voted twice, ªrst 
by absentee ballot and then again in person on election day after an elec-
tion judge mistakenly advised them that their absentee ballots had not 
arrived at the board of elections.41 Before anyone determined this advice 
was mistaken, both the absentee votes and the election day votes of these 
two voters had already been added to the ªnal tally.42 
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 See, e.g., Qualkinbush v. Skubisz, 826 N.E.2d 1181, 1187–91, 1206–07 (Ill. App. Ct. 
2004) (describing candidate’s unlawful efforts to assist absent voters in casting their bal-
lots). 

37
 See Fortier, supra note 16, at 58. 

38
 See Fund, supra note 31, at 145; Fortier, supra note 16, at 53. 

39
 See Jeff E. Schapiro, FBI Looks Into Voter Intimidation, Richmond Times-Dispatch 

(Va.), Nov. 7, 2006, at A6; Jerry Seper, Early Charges of Vote Fraud Suggest a Raft of 
Challenges; Parties, Interest Groups Claim Bungling, Dirty Tricks, Wash. Times, Nov. 3, 
2004, at A11. 

40
 See In re Gen. Election for Dist. Justice, 670 A.2d 629, 633 (Pa. 1996) (describing 

ballot tampering that occurred after election day). 
41

 See Holly Zachariah, London Schools Contest One-Vote Election Loss in Court: Dis-
trict Asks to Have Double Votes Tossed Out, Columbus Dispatch, Nov. 25, 2004, at D8.  

42
 See id. 
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Absentee ballot problems account for a large portion of mistake-based 
allegations of election failures.43 But an irreversible mistake could also be 
as straightforward as the loss of a precinct’s paper ballots or, the func-
tional equivalent, the failure of an an electronic voting machine (and its 
backup count) because of irretrievable damage or unreadability.44 Mistakes 
could also include errors in who is allowed to vote, errors (including mis-
communications) in voting instructions, errors in providing appropriate 
accommodations for voters with disabilities, other errors related to poll-
ing place operations, and confusing, misleading, or defective ballots or 
equipment.45 

This last type of mistake is exempliªed by the screen layout of the 
electronic voting machines in 2006 in Sarasota County, Florida, which may 
have contributed to a surprisingly high number of undervotes in the con-
gressional race in that county.46 It is also exempliªed by the design of the 
butterºy ballot used in 2000 in Palm Beach County, Florida, which had 
the wholly unanticipated but undeniable effect of inºating the number of 
votes ofªcially cast for Patrick Buchanan well above the number of vot-
ers who had intended to mark their ballot for Buchanan.47 Notably, al-
though this aspect of the Florida 2000 election may have provided Al Gore 
with the best moral argument that he should have won the election, the 
ballot design impact was quickly dismissed as not legally remediable.48 
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 See, e.g., Miller v. Picacho Elementary Sch. Dist. No. 33, 877 P.2d 277, 279 (Ariz. 
1994) (setting election aside because of irregularities associated with absentee ballots); 
Womack v. Foster, 8 S.W.3d 854, 871–76 (Ark. 2000) (invalidating several hundred absen-
tee ballots with various types of irregularities); Boyd v. Tishomingo County Democratic 
Executive Comm., 912 So. 2d 124, 131–32 (Miss. 2005) (discussing several types of ir-
regular absentee ballots and invalidating some). 

44
 See, e.g., Bauer v. Souto, 896 A.2d 90, 94 (Conn. 2006) (ªnding that a voting ma-

chine malfunctioned and failed to record votes for one candidate); LaCaze v. Johnson, 310 
So. 2d 86, 87 (La. 1974) (ªnding similarly that a voting machine malfunctioned). 

45
 See, e.g., Foulkes v. Hays, 537 P.2d 777, 779 (Wash. 1975) (ªnding that election 

ofªcials failed to preserve and safeguard ballots between canvassing and recount). 
46

 Newspaper Links Age, ‘Undervotes,’ Orlando Sentinel, Jan. 3, 2007, at C5 (cit-
ing data showing a higher undervote where the median age was over sixty-ªve and stating 
“[s]everal experts have said the trend supports the theory that poor ballot design made the 
District 13 race hard to see on Sarasota County’s touch-screen machines”).  

47
 See Jonathan N. Wand et al., The Butterºy Did It: The Aberrant Vote for Buchanan 

in Palm Beach County, Florida, 95 Am. Pol. Sci. Rev. 793, 795, 802–03 (2001); see also 
Jon Sawyer, Party Spin Doctors Battle for Public Opinion: Both Camps Distort Truth in 
Florida, St. Louis Post-Dispatch, Nov. 15, 2000, at A15 (describing Buchanan himself 
as “sure” that most of the 3407 ballots cast for him in Palm Beach County were intended 
for Gore); Don Van Natta Jr., Counting the Vote: The Ballot; Gore Lawyers Focus on Ballot 
in Palm Beach County, N.Y. Times, Nov. 16, 2000, at A29 (describing New York Times’ 
analysis of Palm Beach voting patterns). 

48
 See Fladel v. Palm Beach County Canvassing Bd., 772 So. 2d 1240, 1242 (Fla. 

2000) (holding that claim of confusing ballot design did not state cause of action for non-
compliance with election statute); see also David Von Drehle et al., In Florida, Drawing 
The Battle Lines: Big Guns Assembled as Recount Began, Wash. Post, Jan. 29, 2001, at 
A1. But see Stephen J. Mulroy, Substantial Noncompliance and Reasonable Doubt: How 
the Florida Courts Got It Wrong in the Butterºy Ballot Case, 14 Stan. L. & Pol’y Rev. 
203, 204 (2003); Stephen J. Mulroy, Right Without a Remedy? The “Butterºy Ballot” Case 
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A more frequent ballot preparation mistake involves improper ballots 
or equipment that omit or mislabel a race or a candidate. For instance, in 
1996 the voting machine in one New Mexico precinct listed the wrong 
candidates’ names for two races, which were decided by margins of eleven 
and ninety-eight voters, respectively.49 Because some sixty-six voters had 
used the defective machine, the outcome of both races conceivably could 
have been different had the machine properly named the candidates.50 

Post-election controversies related to errors in the casting of ballots 
by voters with disabilities have often involved the question of whether some 
voters received improper assistance, either at the polls or in ªlling out an 
absentee ballot. For instance, one recent local election in Mississippi turned 
in part on the validity of a score of absentee ballots, all cast by disabled 
voters and all witnessed by the same person.51 Because some of the ballots 
were not properly completed or were otherwise suspect, the trial court in-
validated all of them.52 In another Mississippi case, the court vacated the 
results of an election because poll workers had provided assistance to many 
more voters than the “blind, disabled or illiterate” voters for whom the elec-
tion code permitted voting assistance.53 As jurisdictions continue to im-
plement new technologies that reduce the need for disabled voters to re-
ceive voting assistance, the instances of allegations of improper assistance 
may decline. Meanwhile, however, failures to provide accessible equip-
ment for disabled voters could continue to trigger post-election contests 
in close races.54 

 

                                                                                                                              
and Court Ordered Federal Election “Revotes,” 10 Geo. Mason L. Rev. 215, 216–17 
(2001) (arguing that a judicial remedy should have been available). 

49
 See Gunaji v. Macias, 31 P.3d 1008, 1010 (N.M. 2001). 

50
 See id. at 1010, 1017–18 (holding that the proper remedy was not to call a new elec-

tion but to throw out all the votes from the precinct using the faulty machine); see also 
Whitley v. Cranford, 119 S.W.3d 28, 31–32 (Ark. 2003) (upholding lower court’s decision 
to void election for justice of the peace because 183 ballots omitted that race and margin of 
victory was only 55 votes); Lakes v. Estridge, 172 S.W.2d 454, 456 (Ky. 1943) (invalidat-
ing school board election when ballots in three precincts omitted several candidates’ 
names, notwithstanding election ofªcials’ handwritten corrections to ballots); Ferguson v. 
Rohde, 449 S.W.2d 758, 760 (Ky. Ct. App. 1970) (ªnding that balloting equipment omitted 
a candidate’s name).  

51
 Campbell v. Whittington, 733 So. 2d 820, 825–26 (Miss. 1999).  

52
 Id.; see also Dugan v. Vlach, 237 N.W.2d 104, 106 (Neb. 1975) (refusing to count 

disabled voter’s ballot that did not meet statutory criteria). 
53

 O’Neal v. Simpson, 350 So. 2d 998, 1008 (Miss. 1977); see also Brooks v. Crum, 
216 S.E.2d 220, 223–24, 227–28 (W. Va. 1975) (rejecting votes from entire precinct in 
which election workers provided voting assistance to large numbers of voters who were not 
eligible to receive assistance). 

54
 See, e.g., Douglas Hadden, Voters Handicapped, Pawtucket Times (R.I.), Nov. 15, 

2006, available at http://www.zwire.com/site/news.cfm?newsid=17472755&BRD=1713& 
PAG=461&dept_id=24491&rª=6 (describing widespread malfunctioning of AutoMark 
ballot readers for visually impaired voters). 
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3. Nonfraudulent Misconduct 

Particularly given the increasing number of substantive constraints on 
the election process (including HAVA, state voter registration processes, 
the ever-changing landscape of campaign ªnance regulation, and more), 
candidates or their supporters may violate election laws in ways other than 
outright voting fraud. Like actual voting fraud, however, these violations 
may in some circumstances undermine the reliability of the election out-
come. For instance, when a whole group of absentee ballots is ªlled out at a 
single get-out-the-vote rally, suspicions may arise about how accurately 
these ballots reºect the will of the individual voters.55 

Wyoming’s contest statute offers one possible method of addressing 
some of these concerns by expressly providing that a victorious candi-
date’s violation of any one of a variety of prohibited election activities 
(such as electioneering at the polls) constitutes grounds for contesting the 
candidate’s victory.56 In contrast, an Arizona court concluded that a can-
didate’s electioneering in a polling place in violation of the state election 
code did not constitute grounds for a new election.57 

In a recent case, the Maryland Court of Appeals rejected a challenge 
predicated on the victor’s failure to ªle a required campaign ªnance re-
port.58 Although Maryland law prohibits a person from running for or as-
suming public ofªce if the person has not ªled the required reports,59 the 
court held that the matter was ripe before the election and should have 
been resolved then.60 However, other types of campaign ªnance violations 
might not be ripe until after an election and arguably could have a real (if 
not quantiªable) impact on the outcome. This would be the case if, for 
example, in the ªnal days of a campaign a candidate who has agreed to ac-
cept public funding nonetheless violates the spending limits upon which 
the public funding is predicated. 

4. Extrinsic Events or “Acts of God” 

A ªnal category of problems that may cast the validity of election 
results into doubt are circumstances that involve “acts of God,” which are 
dramatic events outside the control of election administrators or candi-
dates. For instance, the devastating Hurricane Katrina of 2005 and the 
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 See Fortier, supra note 16, at 56; Foley, supra note 33, at 107.  
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 See Wyo. Stat. Ann. § 22-17-101(v) (2006) (referencing the criminal provisions in 
Wyo. Stat. Ann. §§ 22-26-101 to 22-26-121 (2006), which prohibit such misdemeanor 
conduct as electioneering within 100 feet of a polling place or possessing alcoholic bever-
ages at a polling place, as well as more serious felonies such as bribery or tampering with 
ballot boxes and machines). 
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 See Fish v. Redeker, 411 P.2d 40, 43 (Ariz. Ct. App. 1966). 

58
 See Ross v. State Bd. of Elections, 876 A.2d 692, 706 (Md. 2005). 

59
 See Md. Code Ann., Elec. Law § 13-332 (West 2006). 

60
 See Ross, 876 A.2d at 706. 
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terrorist attacks of September 11, 2001, each caused major disruptions to 
democratic processes. Hurricane Katrina’s long-term dislocation of hun-
dreds of thousands of people from New Orleans and surrounding com-
munities dramatically altered local elections months later,61 while the 
attacks on the World Trade Center interrupted a New York City primary 
election already underway on the day of the attacks.62 In both cases, the 
effect was not to call concluded elections into doubt, but to require an ad-
justment of when and how the elections would occur. However, it is not 
difªcult to hypothesize that similar occurrences in the days or hours after 
the close of polling could upset a concluded election. 

B. Existing Remedial Approaches 

How do our current state election systems attempt to ªx election 
failures? Florida’s highly publicized efforts to settle its 2000 presidential 
election demonstrated that, in theory, the touchstone for resolving elec-
tion difªculties is the “intent of the voters.”63 As Alexander Hamilton fa-
mously said, “the people should choose whom they please to govern 
them.”64 But when fraud, mistake, or other election distortions or disrup-
tions have occurred, how to ascertain whom the voters have chosen is not 
always so clear. Although most state election codes include provisions 
that create processes by which aggrieved candidates or voters may seek ju-
dicial review of election outcomes, these provisions often provide courts 
little substantive guidance.65 As a result, courts asked to adjudicate elec-
tion controversies must often draw upon common law and equitable prin-
ciples to fashion appropriate remedies for particular circumstances not 
speciªcally addressed in their state’s applicable election code.66 In fash-
ioning such remedies, courts typically grant forms of relief that can be 
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 See National Brieªng South: Louisiana: New Orleans Election Postponed, N.Y. 

Times, Dec. 13, 2005, at A31 (describing Louisiana Governor’s indeªnite suspension of New 
Orleans elections); Gary Rivlin, New Orleans Election in Doubt, N.Y. Times, Dec. 3, 2005, 
at A15 (describing Louisiana Secretary of State’s recommendation that New Orleans’ Feb-
ruary 2006 election be postponed as long as eight months because of Katrina’s disruptive 
impact).  

62
 See Primary Elections are Cancelled, N.Y. L.J., Sept. 12, 2001, at 3. 
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 Gore v. Harris, 772 So. 2d 1243, 1253 (Fla. 2000), rev’d sub nom. Bush v. Gore, 531 

U.S. 98 (2000); Palm Beach County Canvassing Bd. v. Harris, 772 So. 2d 1273, 1282 (Fla. 
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 2 Elliot’s Debates 257 (2d ed. 1859), available at http://memory.loc.gov/cgi-

bin/ampage. 
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 See infra notes 132–35 and accompanying text; see also Developments in the Law—
Elections, supra note 18, at 1311 (describing election contest statutes as providing “little 
guidance as to the grounds that are cognizable”). 
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 See, e.g., Gunaji v. Macias, 31 P.3d 1008, 1014–15 (N.M. 2001) (deciding to throw 

out all votes from precinct using machine that listed wrong candidates’ names rather than 
call new election); State ex rel. Olson v. Bakken, 329 N.W.2d 575, 580 (N.D. 1983). 
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grouped into a handful of categories: recounts; adjustment of vote totals; 
new elections; ªnes and penalties; and injunctions concerning some as-
pect of an ongoing or future election. 

1. Recounts 

Recount procedures are at the heart of most states’ statutory codes 
for handling close election contests.67 Administrative recounts, which are 
routine in close elections, can be of two basic varieties. First, many states 
provide for an automatic recount if initial election results are within a sufª-
ciently close margin, usually measured in terms of a percentage of the 
total vote.68 Second, many states allow administrative recounts upon re-
quest, while often requiring the requesting party to cover the costs.69 

Automatic recounts are perhaps best viewed as part of ordinary elec-
tion processes, rather than as mechanisms for resolving contested elec-
tions. That is, automatic recounts occur simply as part of determining ofª-
cial election returns. They are designed primarily to identify and correct 
mistakes in initial vote tabulations, and are an implicit acknowledgment 
that our election processes are not error-free. Of course, recounts them-
selves are not guaranteed to be error-free, although they may conceivably 
be conducted more carefully and deliberately than initial counts. 

Requested recounts, on the other hand, often play a more remedial 
function. This kind of recount may seek to call into question the ofªcial 
returns, or to focus attention on some disputed portion of votes, perhaps 
in tandem with allegations of fraud or mistake. But in most states, it is 
difªcult to challenge the legality of a particular ballot or set of ballots in ei-
ther a requested or an automatic recount proceeding. Instead, these issues 
usually are addressed in contest actions, in which courts or other tribu-
nals are authorized to adjudicate allegations of voting irregularities. For 
example, more than ªfty years ago, the Kentucky Supreme Court explained 
that when a candidate seeks a recount to correct for ballots tainted by 
irregularities, a contest action is the proper forum.70 The court observed 
that “[the] increasing efforts . . . to litigate election irregularities in re-
count proceedings” perhaps were a result of the court’s “failing to mark 
clearly and distinctly the dividing line between a recount proceeding and 
a contest suit.”71 
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 See supra notes 19–25 and accompanying text. 
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 See Tokaji, supra note 20, at 1817–36. A few states even conduct some form of re-
count in every race, as an audit or check on their processes. See id. 
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 See id.  
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 See Hogg v. Howard, 242 S.W.2d 626, 628 (Ky. 1951). 
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 Id.; see also Kearns v. Edwards, 28 A. 723, 724 (N.J. 1894) (holding that ministerial 

recount process is inappropriate forum for determining legality of ballots); cf. Carlson v. 
Oconto County Bd. of Canvassers, 623 N.W.2d 195, 197 (Wis. Ct. App. 2000) (ªnding that 
contest statute is the “exclusive remedy” for election fraud or irregularity). 
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Nevertheless, the dividing line between recounts and contests still 
remains less than clear in some jurisdictions. Moreover, in many contest 
actions, what the contestant seeks is effectively a judicially conducted or 
supervised recount.72 For instance, ªfteen years before the Supreme Court in 
Bush v. Gore invalidated recounts conducted under standards that varied 
among counties,73 a congressional candidate in Indiana asked the state courts 
supervising a recount to impose uniform standards for conducting the re-
count across ªfteen counties.74 In other states, a timely demand for a recount 
is a prerequisite to ªling a contest action,75 and in any event a recount 
may serve to set the stage for an election contest.76 

2. Adjustments to Vote Totals and Election Outcomes 

As previously noted, the issue underlying many election recount pro-
ceedings is often which votes to count. Election ofªcials may have some 
authority to disqualify ballots that they determine have been cast fraudu-
lently or in error, but courts (or administrative tribunals) presented with 
an election contest frequently must determine the validity of some subset 
of votes allegedly tainted by mistake or fraud. Such tribunals may often 
face difªcult issues in making these determinations. 

Whether disputed votes are in fact valid can depend on a number of 
factual and legal questions. One set of questions involves the eligibility of 
the voters who cast the disputed ballots. For example, were they eligible 
to register and to vote in their district?77 Did they properly complete the 
registration process? Did they properly establish their identities when they 
voted?78 Did they properly complete absentee ballots?79 Are there ballots 
that cannot be attributed to voters who signed the poll books?80 Another 
set of questions focuses on the sufªciency of ballots or voting equipment. 

 

                                                                                                                              
72

 See, e.g., Hendon v. N.C. State Bd. of Elections, 633 F.Supp. 454 (W.D.N.C. 1986) 
(describing a contest action in which plaintiffs requested a court-ordered recount that 
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 531 U.S. 98, 110 (2000). 
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 See, e.g., Waltman v. Rowell, 913 So. 2d 1083, 1086 (Ala. 2005). 
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 See, e.g., Jones v. Jessup, 615 S.E.2d 529, 531 (Ga. 2005). 

79
 See, e.g., Cochran v. Grubbs, 913 So. 2d 446, 448 (Ala. 2003). 
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 See, e.g., Joan Mazzolini, Thousands Voted Illegally, Plain Dealer (Cleveland), 

Dec. 5, 2006, at A1. 
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Does a particular ballot meet the statutory requirements for clearly dis-
cernible voter intent?81 Did the ballot design allow voters to make a free 
choice among all candidates?82 Were the ballots properly secured, both be-
fore and after voting, to ensure the reliability of the vote?83 

Furthermore, once courts (or other election tribunals) identify a set 
of invalid votes, they then must face the often equally difªcult legal issue 
of deciding what relief to grant. One of two principal kinds of relief avail-
able in a contest action, discussed immediately below, is to adjust the vote 
totals by discounting the votes found to be invalid. The second principal 
kind of relief, discussed in the subsequent section, is to void the entire 
election, leaving the contested ofªce vacant until a new election is held.84 

The most compelling case for adjusting election results arises when 
the speciªc tainted votes, rather than just the total number of affected 
votes, can be identiªed. If the particular invalid votes are known, then a 
court can subtract those votes from the ofªcial tally and declare as the 
winner the candidate who has the most remaining votes.85 For instance, in 
a recent judicial election in Arkansas, the outcome was reversed when 518 
invalid absentee ballots were speciªcally identiªed and removed from the 
ofªcial count because the ballots were not obtained or submitted in com-
pliance with absentee balloting requirements.86 In 2004, when the two voters 
in the aforementioned Ohio election (decided by a one-vote margin) were 
found to have voted both in person and by absentee ballot,87 their subse-
quent voluntary testimony about how they had voted allowed the court to 
conclude that no adjustment was necessary because the outcome would 
not change.88 
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 See, e.g., Big Spring v. Jore, 109 P.3d 219, 220 (Mont. 2005) (clarifying legal stan-
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 See Womack v. Foster, 8 S.W.3d 854, 863, 875–76 (Ark. 2000). 
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 See Zachariah, supra note 41 and accompanying text. 
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 See Randy Ludlow, Double Votes Moot in Levy Loss; Couple Says They Split on 

London Schools Tax, Columbus Dispatch, Dec. 17, 2004, at 1A. In some instances of 
voter fraud, courts have compelled the voters to disclose for whom they voted, creating an 
exception to the sanctity of the secret ballot. See infra notes 150–53 and accompanying 
text. Yet voter testimony in such instances may not always be sufªciently reliable, as the 



2007] Remedying Election Wrongs 281 

However, when the tainted votes cannot be speciªcally identiªed, as 
is often the case, the proper remedy is less clear. Nevertheless, when the 
number of tainted votes exceeds the margin of victory, most courts have a 
comparatively easy time resolving the contest if the ostensible victor of 
the election is demonstrated to be the intended beneªciary of vote fraud. 
In such a circumstance, courts will often presume that all of the illegal votes 
favored the victor (even if the votes cannot be speciªcally identiªed) and 
will deduct that number of votes from the ofªcial tally, thereby reversing 
the outcome.89 

Courts face a more difªcult question when the total number of votes 
demonstrated to have been tainted by fraud or misconduct is less than the 
margin of victory but when the fraud may have extended to additional votes. 
In some such instances, courts have merely voided the election,90 or have 
even concluded that the fraud was sufªciently minor to let the election 
stand.91 In other cases, courts have reversed the election outcome, thereby 
emphasizing that even attempted election fraud can be fatal to a candi-
date’s chances.92 Otherwise, an unscrupulous candidate, thinking that 
“the worst that will happen is a new election,” might not be sufªciently 
deterred from committing fraud.93 

For instance, in another Florida contest shortly before Bush v. Gore, 
the courts threw out the results of the 1997 Miami mayoral race.94 The trial 
court concluded that a large number of absentee ballots favoring the ap-
parent victor had been cast fraudulently.95 Although the trial court had 
called for a new election, the appellate court concluded that it should send a 
stronger message to discourage voting fraud by disqualifying all absentee 
ballots.96 Without the absentee ballots, the runner-up became the winner.97 
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Similarly, on occasion courts have simply rejected all votes from a 
particular precinct where voting irregularities occurred.98 As with invali-
dating all absentee ballots, the effect of this adjustment is to disenfran-
chise an entire subset of voters, some (or perhaps many) of whose ballots 
are not invalid. Despite this consequence, when courts have been unable 
to ascertain which candidates beneªted from the illegal votes, they some-
times have preferred this remedy over requiring a new election.99 The alter-
native of holding a new election effectively amounts to disenfranchising 
everyone who voted, although it also provides everyone with a second op-
portunity to exercise their franchise. 

Another option, especially for nonfraudulent voting irregularities 
that have affected an identiªable group of voters, is the remedy of “propor-
tional deduction.”100 A court using this remedy makes an educated guess 
about who beneªted from the invalid votes, usually by ascribing to the group 
of invalid votes the same distribution of votes for speciªc candidates as is 
found across all the ballots cast in the entire precinct where the invalid 
ballots were cast.101 For instance, if ten felons are found to have cast inva-
lid ballots in a precinct that voted sixty percent for Candidate A and forty 
percent for Candidate B, then the felons’ ballots would be treated as though 
six ballots favored Candidate A and four ballots favored Candidate B.102 

While proportional deduction has often been used to resolve election 
contests, at least one court has criticized its use. A Washington trial court 
adjudicating that state’s 2004 gubernatorial election contest recognized 
that proportional deduction may be methodologically unsound because it 
usually assumes, without adequate foundation, that the invalid votes in a 
particular precinct are representative of all votes in the precinct.103 That 
is, the ten felons in the example above are assumed as a class to be repre-
sentative of the rest of the voters in that precinct, when in fact the ten 
felons instead may disproportionately favor one of the candidates. Though it 
might be possible to develop more sophisticated proxies that would take 
into account a number of additional demographic factors to predict for 
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whom invalid votes were actually cast, for now proportional deduction re-
mains a fairly crude tool.104 

3. New Elections 

The remaining alternative for remedying an unreliable election out-
come, whether it occurs as a result of fraud or mistake, is to invalidate 
the election and hold a new one. Courts have resorted to this remedy in a 
variety of circumstances, and many courts have wrestled with whether 
and when they have authority to order a new election.105 

Although examples of ordering a new election at the federal level are 
rare,106 the remedy is not uncommon in local elections. For instance, in an 
Alabama mayoral race in 1984, one of four voting machines was conclu-
sively shown to have failed to register any votes cast for one of the four can-
didates. The Alabama Supreme Court ordered the rerunning of the entire 
election, overruling the trial court’s remedy of new balloting only for 
those voters who voted on the defective machine.107 

But whether and when the remedy of a new election is available is 
often unclear. Relying on different provisions of Louisiana’s election contest 
statute, the Louisiana Supreme Court divided over whether the statute per-
mitted a new election as a remedy for widespread fraud when the fraud 
was not speciªcally shown to have affected the result.108 Two dissenting 
justices agreed with the trial court that a new election was appropriate 
because the proven fraud made it “impossible to determine the result” of 
the election, but the majority interpreted the contest statute as allowing a 
new election only if fraud is proven to have occurred in numbers “sufªcient 
to change the result.”109 
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at 1149. The Indiana Supreme Court instead concluded that a new election was required 
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This interpretive disagreement arose under Louisiana’s contest stat-
ute even though in many other respects the Louisiana statute provides more 
guidance than a typical state election code. For instance, Louisiana’s con-
test statute makes explicit that in some circumstances the appropriate 
remedy for an election failure may be a “restricted election,”110 which allows 
some subset of voters to vote again.111 Courts in several other jurisdictions 
have on occasion ordered just such a remedy, but without clear statutory 
authority to do so.112 

Yet even when courts believe they have the authority to call for a new 
election, they are quite reluctant to do so, and for good reason.113 Courts 
must be satisªed both that an election failure has occurred and that the fail-
ure is signiªcant enough to taint the outcome. The margin of victory usu-
ally plays a determinative role in answering this latter question. For in-
stance, in 2004 some Louisiana polling places opened late.114 A Louisiana 
appellate court ordered a new election for one race in which the margin 
of victory was less than ten votes,115 but upheld the original results of 
another contest in which the margin of victory was over 9000 votes.116 Ac-
cordingly, if the margin of victory is slim, it is much more likely that a 
court will conclude that an election failure renders the outcome unreliable. 
Nevertheless, even large margins can become suspect if a sufªciently seri-
ous failure occurs. 

Concerns about protecting ballot secrecy can also increase the need 
to call for new elections.117 For instance, in a 1999 Louisiana sheriff’s 
race, the court ordered a new election after determining that the three-vote 
margin of victory had included the votes of ªve invalid absentee ballots.118 
Although the court was able to identify the ªve voters who cast these 
defective absentee ballots, it was not prepared to order them to disclose their 
votes, and concluded that “because of the constitutional guarantee to se-
crecy of the ballot . . . , it is impossible to determine the result of this 
runoff election.”119 
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4. Criminal Penalties, Fines, and Damage Awards 

Criminal punishment for the wrongdoer constitutes an entirely dif-
ferent class of remedies for fraud and other forms of election misconduct. 
Many state codes classify some types of election fraud as felonies and 
other types of election misconduct as misdemeanors, and establish corre-
sponding punishments. Such remedies do nothing to correct whatever ºawed 
outcome has resulted from the misconduct, however, but serve instead to 
deter future election problems. The mere threat of criminal punishment 
ideally reduces the incidence of election fraud and some types of election 
misconduct. In addition, election ofªcials who engage in fraud, miscon-
duct, or neglect of duty typically can be removed from their positions.120 

In some circumstances, a qualiªed elector whose voting rights have 
been violated may bring a civil action for damages,121 and in recent years 
some commentators have encouraged additional use of damage actions to 
encourage better election processes.122 However, it is often difªcult for a 
particular voter to show sufªcient injury-in-fact to support a civil action 
for violation of voting rights.123 

5. Other Injunctive Relief 

Enjoining some aspect of the conduct of an election, either prior to 
or during the election, is a ªnal tool appropriate for remedying certain 
types of election failures.124 This sort of injunctive relief may apply to 
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polling places, poll workers, elector qualiªcations, and candidates and 
their supporters. Such injunctive relief is most often employed to compel 
performance of obligations that are already clearly established. 

Courts are understandably more reluctant to order an injunction on 
the eve or in the middle of an election than well before it.125 Nevertheless, 
many examples exist of judicial intervention in an election already un-
derway. When equipment malfunctions or polling places do not open on 
time, courts may order polls to remain open longer than normal126 or re-
quire the use of alternative methods of voting.127 When poll workers are 
not properly performing their duties, courts may direct them to do so.128 

Injunctive relief also sometimes includes postponing an election,129 
as New York courts and its Governor did on September 11, 2001.130 This 
tends to be a rare and serious event, given that candidates, parties, elec-
tion ofªcials, and the public all have prepared for a race to occur on a cer-
tain date, and have rationed their funds and energy in anticipation of that 
date. The additional costs of rerunning an election are likely to be sub-
stantial. On the other hand, these costs are often preferable to going ahead 
with an election that is likely to result in an indeterminate, unreliable, or 
unacceptable outcome. For example, postponing the New York election 

 

                                                                                                                              
Diego L. Rev. 1647, 1648–49 (2004); Suzy Loftus, Punch-Card Ballots, Residual Votes 
and the Systematic Disenfranchisement of Minority Voters: A Look at the Decision to Allow 
the California Recall Election to Proceed, 39 U.S.F. L. Rev. 763, 782–85 (2005). 

125
 See Developments in the Law—Voting and Democracy, supra note 18, at 1188–1200 

(discussing judicial reluctance to interfere with ongoing elections). 
126

 See, e.g., Diana Marrero & Deborah Barry, Voting Problems Widespread, Gannett 

News Serv., Nov. 8, 2006, available at http://www.deseretmorningnews.com/dn/view/0,1 
249,650205323,00.html (describing Indiana court order that polls “remain open nearly 
three hours past the regular closing time to make up for late openings”); William Presecky, 
Kane County Judge Backs Counting Overtime Ballots: Democrats Lose Appeal About El-
gin Township, Chi. Trib., Nov. 29, 2006, at M4 (describing a court order to keep polls 
open an extra ninety minutes because “numerous problems prevented voting from starting 
on time”). Most states already require that all voters in line at the time polls are scheduled 
to close be allowed to vote, however. See, e.g., Idaho Code Ann. § 34-2422(1) (2007); 
Me. Rev. Stat. Ann. tit. 21-A, § 626(2)(A) (2006); Neb. Rev. Stat. § 32-908(3) (2006); 
Nev. Rev. Stat. § 293.305(1); N.M. Stat. Ann. § 3-8-45(A) (2007); Ohio Rev. Code 

Ann. § 3501.32(A) (2007); see also Barry H. Weinberg & Lyn Utrecht, Problems in Amer-
ica’s Polling Places: How They Can Be Stopped, 11 Temp. Pol. & Civ. Rts. L. Rev. 401, 
430 (2002) (“Most states provide that any voter in line at the time of poll closing is entitled 
to vote.”). 

127
 See Waiting Was the Hardest Part, Columbus Dispatch, Nov. 3, 2004, at 1A (de-

scribing judicial order that election workers provide paper ballots to voters waiting in long 
lines). 

128
 See, e.g., Warren Richey, GOP Slips at Foley Scandal’s Epicenter, Christian Sci. 

Monitor, Oct. 27, 2006, at USA2, (referencing a judge’s order that poll workers not ex-
plain to voters why disgraced Florida Congressman Mark Foley’s name was on the ballot 
instead of the name of the actual candidate Joe Negron). 

129
 See Southwest Voter Registration Educ. Project v. Shelley, 344 F.3d 882, 912, rev’d 

on reh’g en banc, 344 F.3d 914 (9th Cir. 2003); Gilmore v. Green County Democratic 
Party Exec. Comm., 368 F.2d 328, 329 (5th Cir. 1966); cf. Chisom v. Roemer, 853 F.2d 
1186, 1192 (5th Cir. 1988) (vacating trial court’s order enjoining judicial election). 

130
 See Primary Elections Are Cancelled, N.Y. L.J., Sept. 12, 2001, at 3. 



2007] Remedying Election Wrongs 287 

already underway on September 11, 2001, was obviously the right deci-
sion, given how completely disrupted New Yorkers’ lives were that day.131 

 
* * * 

 
Given the preceding range of available remedies, most states’ exist-

ing election contest statutes do little to constrain a court’s choice when 
some election irregularity is proven. A typical contest statute provides 
only that the ªnder of fact is to determine who received the majority of 
votes, or otherwise declare the result.132 Alternative versions specify that 
the court may order a new election for “irregularities of sufªcient magni-
tude to cast doubt on the validity,”133 or provide no express identiªcation 
of possible remedies.134 As one Indiana trial court recently noted, “Indi-
ana election law provides little insight into the appropriate remedy avail-
able in this proceeding. Case authority [interpreting such statutes] on 
election contests provides virtual[ly] no guidance for circumstances where 
widespread misconduct has impacted the absentee ballots cast in an elec-
tion.”135 

Furthermore, with the dramatic exception of the scholarship on the 
2000 presidential contest, academic commentary also has focused scant 
attention on the comparative strengths of these post-election remedies, or 
the appropriate circumstances for their use. Understandably, articles about 
Bush v. Gore and the 2000 Florida presidential election have focused 
primarily on issues of federalism, equal protection, and presidential elec-
tions, rather than broader questions about the general appropriateness of 
election remedies. The overwhelming bulk of legal scholarship concern-
ing the role of courts in policing democratic elections has focused on 
how to conduct these elections, rather than on ways to correct errors after 
they have occurred.136 Likewise, the issue of post-election remedies does 
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not appear to be on the reform agendas of any of the prominent policy 
organizations most actively studying the election process.137 Accordingly, 
a more systematic evaluation of the appropriate remedies for election 
failures is necessary. The remaining Parts of this Article begin that effort. 

II. Fundamental Values Underlying the Choice of Appropriate 

Electoral Remedies 

Having set out a sample of election problems and the kinds of reme-
dies typically available to resolve them, this Article now considers sev-
eral interrelated and sometimes conºicting values of our election system 
that should constrain or shape the aforementioned remedies. These values 
include (1) fairness and legitimacy; (2) voter anonymity; (3) accuracy and 
transparency; (4) promptness and ªnality; and (5) efªciency and cost.138 
Moreover, to the extent that the judicial branch is responsible for imple-
menting the remedies for election failures, the desirability of these reme-
dies must also be assessed in terms of their implications for separation of 
powers. 

Indeed, even before thinking about how various judicial remedies are 
shaped by or measure up against each of these values, it bears emphasis 
that it is highly preferable to avoid judicial involvement in elections alto-
gether, especially after voting has begun.139 It is therefore crucial to con-
tinue to reªne other election processes in order to reduce the need for elec-
tion-day or post-election remedies. Any after-the-fact solutions risk at the 
very least being perceived as upsetting normal democratic processes, and 
thereby undermining the legitimacy of election outcomes. Accordingly, 
all election “reforms” should be evaluated in terms of their impact on the 
margin of litigation.140 

Efforts to minimize the likelihood of post-election litigation are es-
pecially important in developing the standards and procedures governing 
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absentee and provisional ballots. To date, a large fraction of election con-
tests have involved absentee ballots.141 Now that federal law has man-
dated the use of provisional ballots,142 the dramatic increase in the num-
ber and proportion of provisional ballots cast may result in substantially 
more post-election challenges involving these kinds of ballots as well.143 
For disputes involving either type of ballot, the best reforms will reduce 
the causes of contested elections rather than merely regularize the man-
ner in which electoral systems deal with the controversies once they have 
already developed. States should thus strive both to ensure that the avail-
ability of absentee ballots does not increase opportunities for fraud and 
to reduce the need for provisional ballots (while still guaranteeing a pro-
visional ballot to any voter who is not allowed to vote a regular ballot and 
ensuring that all voters are provided with convenient voting options). But 
where best efforts fail to prevent a post-election controversy, the avail-
able remedies should seek to honor the following fundamental, though po-
tentially conºicting, values. 

A. Fairness and Legitimacy 

As with the election process itself, remedial processes need to be 
both fair and perceived as fair.144 Although fairness can be evaluated in a 
variety of ways, one measure of fairness is the degree to which a system 
treats candidates equally (as opposed to favoring one candidate or one 
type of candidate over another). For instance, a system that always awards 
an unresolved election to the incumbent or to the incumbent’s party would 
not be accepted as fair, even though it would have the virtue of producing 
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a prompt resolution of the election. More generally, a remedial system 
with any built-in bias that favors incumbents, the majority party, or can-
didates with friends or relatives on the boards of elections, could not be 
considered fair. Avoidance of such bias is therefore a key consideration in 
structuring a sound remedial system. 

Another measure of fairness is the degree of equality with which a 
system treats votes. This measure was at the heart of the U.S. Supreme 
Court’s opinion in Bush v. Gore, which invalidated the 2000 Florida re-
count under the Equal Protection Clause because the recount standards var-
ied from county to county.145 Greater uniformity in recount and contest pro-
cedures would reduce the potential for certain votes to disproportionately 
affect election outcomes. The extent to which Bush v. Gore ultimately 
will be read to require that election contest procedures treat votes equally 
remains to be seen,146 but this goal of equal treatment of votes is laudable, 
whether motivated by equal protection concerns or simply an interest in 
fundamental fairness. 

Ensuring that the public perceives and accepts a remedy as fair is 
equally important to the legitimacy of an election remedy. Public accep-
tance of the process through which the system resolves election failures 
ultimately involves a complex mix of overlapping factors that sometimes 
are in tension with each other. For instance, the public not only must be-
lieve that the remedial system treats both candidates and voters equally, 
but also must be conªdent that the system will protect anonymous voting 
while allowing an accurate accounting of the outcome. 

B. Voter Anonymity 

Although it was not always the case, anonymity of voting is a fun-
damental principle of American democracy today.147 Indeed, in some states, 
secret voting is protected in the state constitution.148 Anonymity protects 
against fraud, coercion, bribery, and other forms of corruption that might 
otherwise occur through vote selling.149 

Anonymity does, however, come with its own price: it makes audit-
ing election returns much more difªcult, complicating the exclusion of 
improper votes and the inclusion of improperly excluded votes. Indeed, 
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courts on occasion have concluded that resolving the outcome of an elec-
tion required stripping some voters of their ordinary anonymity.150 In most 
cases, however, courts have taken this step only with respect to voters 
who themselves engaged in fraudulent voting behavior.151 Some states pro-
hibit disclosure of voter identity entirely.152 In contrast, until it was repealed 
in 2002, a provision in the Arkansas Constitution required each ballot to 
be numbered in such a way as to permit tracing of an individual ballot to 
an individual voter.153 Judgments about the need for ballot secrecy thus criti-
cally affect the remedies available for election failures. 

C. Accuracy and Transparency 

Because democratic legitimacy depends on a system in which votes 
determine political representatives and policy choices, any healthy democ-
racy must have a mechanism for accurate and reliable voting.154 Similarly, 
the core function of a system of remedies for election failures is to restore 
accuracy and reliability where it has been compromised. But other con-
cerns, including ballot secrecy and the need for a prompt, ªnal resolution 
of election outcomes, may limit the effective restoration of reliability to a 
failed election. 

As a corollary, when allegations of irregularities have raised doubts 
about the reliability of an election, the public must be able to observe and 
partake in the remedial process by which those irregularities are investi-
gated and resolved. Transparency of process, therefore, can become even 
more important in a failed election than in a routine one. When a court or 
other tribunal acts to remedy an election irregularity, the public must be 
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able both to understand why the election failed and to accept how it will 
be ªxed. The public must also have conªdence that it will be ªxed fairly 
and not arbitrarily.155 

These concerns may make proportional adjustments less desirable,156 
particularly where the demographic or statistical analyses underlying them 
are relatively inaccessible to the public, or where the primary message such 
adjustments convey to the public is uncertainty regarding the election’s 
true outcome. On the other hand, when in fact an election’s true outcome 
is indeterminable, the electoral process should acknowledge that reality 
and the associated trade-offs between holding a new election versus ªnding 
some neutral way of picking a winner. 

Election irregularities that do not call into question the ultimate out-
come present a more mundane issue. Should the public still be entitled to 
an accurate accounting of its preferences? That is, might more than just 
the ultimate outcome of the election, such as the strength of the voters’ 
preference (or the size of a victor’s mandate), also be worthy of an accu-
rate tally? Yet while people may often speak of “counting every vote,” the 
public is primarily concerned with simply counting enough votes to be 
conªdent in the outcome. As a practical matter, remedying election fail-
ures that do not alter the outcome is a luxury that society cannot afford, 
either in time or expense.157 

D. Promptness and Finality 

In addition to expecting fair elections with accurate results, the pub-
lic also appropriately expects to have these election results shortly before 
the ofªce becomes vacant, rather than long before (or after) the vacancy. 
Were temporal proximity not a priority, elections could be held well ahead 
of time (much as in a monarchy the heir apparent may be selected well in 
advance), which would provide ample opportunity for recounts, contests, 
revotes, and the careful resolution of any issues that arise in an election. 
Yet because the issues facing politicians are constantly evolving, and be-
cause politicians may frequently change their stripes, holding elections 
roughly contemporaneously with when the victors will take ofªce increases 
political accountability. 

For these reasons, as well as because of the administrative difªcul-
ties of leaving an ofªce vacant, American elections generally are scheduled 
to occur as close to the commencement of the term of ofªce as is practi-
cal.158 It therefore can become problematic if election outcomes are con-
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tested for months or years after election day. Instead, election processes 
generally, and remedial options in particular, should be designed to pro-
mote the prompt resolution of election outcomes. 

In an important sense, a speedy determination of an election protects 
the integrity of the process.159 In the aftermath of the 2000 election, a 
number of scholars and public ofªcials agreed that the country would be 
ill-served by a protracted legal battle over the presidential election.160 In 
extreme cases, protracted election disputes have become moot when the 
terms of ofªce have expired before the litigation has concluded.161 

In addition, it is important that representatives serve with full au-
thority and respect, rather than with unresolved questions about their le-
gitimacy. It is therefore preferable that an election contest be ªnal before 
the term of service begins. Accordingly, as a practical matter, it may be 
more important for a contested election to be resolved conclusively than 
that it be resolved perfectly. With unlimited time, we might investigate an 
election problem more thoroughly and also be more willing to rerun it. 
But usually we must move on, knowing that the next election will shortly 
supersede whatever imperfections occurred in the most recent election. 

These interests in promptness and ªnality suggest that we may choose 
to sacriªce some absolute certainty about an election outcome for the expe-
diency of the result. They also suggest that the remedy of ordering a new 
election ought to be disfavored compared to conclusively determining the 
winner of a completed election, whenever this approach can produce a 
fair and acceptable outcome. 

E. Efªciency and Cost 

A reality of the American system of election administration is that it 
is run on a shoestring budget,162 particularly compared to the scale of the 
undertaking and the ªnancial resources otherwise involved in our elec-
tions.163 For instance, we minimize costs by relying on millions of essen-
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tially volunteer laborers to run polling place operations.164 Although these 
public-spirited poll workers typically receive a tiny payment for their service 
and generally are required to (but in fact may not always) participate in a 
brief training program, they nevertheless frequently lack the experience 
or background knowledge to respond appropriately and consistently to 
issues that arise during the election.165 In addition, they may themselves 
commit errors that taint an election. A substantial number of mistakes that 
give rise to election contests therefore might be prevented if we restruc-
tured the manner in which we administer elections. We might also be able to 
prevent more instances of fraud if we invested more money in the secu-
rity of our election processes. 

Cost considerations also play a role in our selection of voting tech-
nology. We accept a certain degree of inaccuracy and unreliability, know-
ing that more accurate, more reliable methods could be developed, but 
perhaps at a heavy ªnancial cost. Where the accuracy or reliability of a 
particular election outcome is unsatisfactory, an election contest holds 
the promise of relief. 

Election contests, however, exact their own cost, both in public (and 
private) dollars and in democratic legitimacy. These costs must be evalu-
ated in relation to the costs of the rest of the election process. In a sense, 
the decision is between paying for prevention and paying for a cure. But 
the possibility that states could invest substantially more in preventative 
measures does not mean that the existing system is inefªcient. In the grand 
scheme, the number of election contests that could be prevented by sub-
stantial increases in election administration funding may be comparatively 
small, resulting in relatively insigniªcant savings in the costs of election 
contests. 

Furthermore, it is worth noting that both the speed and the accuracy 
with which we resolve election failures are themselves dependent on the 
resources that we devote to our remedial processes. For instance, relying 
on ordinary courts to adjudicate election contests may be more efªcient 
than using election courts with special expertise, yet may produce less 
accurate or less timely results. 
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F. Separation of Powers 

As previously noted,166 absent statutorily conferred authority to ad-
judicate an election contest, courts traditionally have treated allegations 
that a particular election outcome was invalid as a nonjusticiable political 
question.167 Courts are justiªably wary of interfering in the outcome of the 
political process, both to protect themselves and to protect the democ-
ratically elected branches.168 To the maximum extent possible, the people, 
not the courts, should choose their representatives. Accordingly, in those 
instances in which an election outcome remains unreliable even after a 
recount, the least intrusive remedy that a court could order would simply 
be a new election. This remedy would spare the court the difªcult burden 
of identifying the winning candidate and instead would return to the vot-
ers the responsibility of determining the election outcome. 

Yet rerunning an election imposes signiªcant burdens on other com-
ponents of our democracy.169 Conducting elections is hugely expensive, and 
rerunning an election duplicates this expense, not only for the public treas-
ury and the election ofªcials involved, but to a large extent for the candi-
dates and their campaigns as well. Candidates may have exhausted their 
resources and be unable to produce an effective second campaign. Re-
running elections may systematically favor certain types of candidates, 
such as incumbents or established candidates with greater ªnancial re-
sources, who may be in a better position to continue campaigning than 
challengers or political newcomers. Furthermore, a new election can never 
be run on a clean slate, but will always be colored by the perceived out-
come of the election it superseded. New elections may also be an incon-
venience for the voters, and almost certainly will mean that a different set 
of voters, with different information, will be deciding the election. More-
over, there can be no guarantee that the new election will itself be free 
from additional problems, including fraud. In the long term, rerunning 
elections might lead to disillusionment or apathy, even if in the short term 
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they excite interest in the particular contest. Frequent new elections also 
would undercut democratic stability by calling into question the security 
and efªciency of the voting mechanics. 

Thus, new elections are generally used only as a last resort, notwith-
standing their attractiveness as a means of keeping courts out of the busi-
ness of selecting election winners.170 Instead, the preferred remedy in an 
election contest is a judicial determination of which candidate won. Yet 
this approach inevitably entangles the courts in the political process and 
thereby creates uncomfortable pressures on the judicial branch. It there-
fore is advisable to limit the judiciary’s discretionary judgments in elec-
tion contests as much as possible. 

Alternatively, states could remove these issues entirely from the ju-
dicial branch. Many states repose the authority to judge the outcome of 
some of their elections in legislative or administrative bodies.171 But those 
bodies often are not politically neutral or free from self-interest, and in 
many instances may reach outcomes through votes that fall closely along 
party lines. Nevertheless, as discussed below,172 this may sometimes be 
an acceptable, even preferable, approach. 

III. Remedial Values Applied: Some Recent Examples 

The values discussed in Part II should limit and guide the selection 
of an appropriate remedy for an election failure. Yet largely unsettled is 
how we should prioritize these values when they conºict. As the beginnings 
of an effort both to prioritize these interrelated but sometimes conºicting 
values and to establish a framework for resolving election contests, this 
Part applies these values to several prominent examples of recent election 
problems. 

A. Inaccurate Voting Because of Ballot Design Problems 

A number of recent election controversies have involved problems in 
ballot design, including the 2001 mayoral race in Compton, California;173 
the 2000 presidential election in Palm Beach County, Florida;174 and the 
2006 race for Florida’s 13th congressional seat in Sarasota County.175 Even 
though these design ºaws arguably impeded each election’s ability to 
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determine voters’ true preferences, the value of both ªnality and judicial 
restraint—and the impact of both of these factors on the public’s accep-
tance of election outcomes—caution against permitting these and similar 
problems to give rise to court adjustments or invalidations of election 
results. 

It was inappropriate, for example, for the trial court to reverse the out-
come of the 2001 Compton mayoral race on the basis of a ºaw in the bal-
lot layout.176 There, the incumbent alleged that an error in determining 
where his name was positioned on the ballot had cost him the election.177 
The court relied on an expert witness’s statistical analysis concerning the 
“primacy effect,” a theory that the candidate listed ªrst on the ballot is 
thereby at an advantage.178 In this case, the expert claimed that the pri-
macy effect caused the ªrst-listed candidate, on average, to receive 3.32% 
more votes than candidates further down the ballot.179 On this basis, the 
trial court switched 306 votes from the apparently victorious challenger, 
who had been listed ªrst on the ballot, to the incumbent.180 With only a 
281 vote margin, the switch of these 306 votes reversed the outcome.181 

Of course, nothing about any one of these 306 votes suggested that it 
was cast in error or contrary to a voter’s true preference. Further, even if 
the primacy effect (assuming that the primacy effect accurately described 
what happened in this election, which itself is an uncertain proposition182) 
means that an election outcome may turn on a random choice about which 
candidate is listed ªrst, there is no basis in law for disenfranchising those 
voters whose sole reason for preferring one candidate might happen to be 
the candidate’s position on the ballot. The trial court’s action, however, 
caused this very disenfranchisement. A court might just as well have de-
cided that bad weather on election day kept a disproportionate number of 
Democratic voters from the polls (as some studies have suggested typically 
occurs),183 and on that basis reversed a Republican candidate’s narrow 
victory. 

Because such problematic design ºaws are too vague and standard-
less to permit objective evaluation, this level of judicial refereeing of elec-
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tions after they have occurred can only lead to increased public cynicism 
about the legitimacy of those elections. Instead, we must either tolerate 
these structural or design ºaws as part of what will always be an imper-
fect process (just as close election outcomes may sometimes turn on the 
weather, at least as long as voting remains limited to one day and must 
ordinarily occur in person), or else identify and correct them before vot-
ing begins. For instance, to the extent that the primacy effect is a real 
factor in election outcomes, the proper remedy is to defeat or randomize 
this advantage before the election by requiring ballot order rotation across 
precincts (as a number of states already do),184 or to recognize and accept 
that whatever method is used to determine ballot order (such as listing in-
cumbents ªrst or allowing the Secretary of State to decide which party’s 
candidates to list ªrst) may thereby confer an advantage. 

Similarly, Palm Beach County’s infamous butterºy ballot in the 2000 
presidential election did not justify judicial correction after the fact. Even 
though this design ºaw, in contrast to the primacy effect, may well have 
led some voters to mark their ballots for one candidate when in fact they 
meant to pick another candidate, nothing about this ºawed ballot design 
necessarily precluded or prevented any voter from accurately registering 
the voter’s true preference.185 It therefore is impossible to know just how 
many voters in fact miscast their ballots. Furthermore, all candidates and 
the public had an opportunity to critique the ballot design before the election 
took place.186 In these circumstances, any statistical adjustment of the votes 
would lack transparency and objectivity,187 and therefore would lead inevita-
bly to accusations of judicial favoritism. Throwing out the election en-
tirely would be a more neutral remedy than adjusting the returns, and there-
fore preferable in this regard. But requiring the extraordinary remedy of a 
new election to ªx a ºaw that could have been ªxed ex ante, and did not 
necessarily preclude any voter from casting a true vote, is simply asking 
too much of our system. 

The same analysis applies to the ºawed touch screen layout of the 
Sarasota County ballot in 2006, the design of which seems the most likely 
explanation for the astonishingly high number of undervotes in the race 
for Florida’s 13th congressional district.188 Although it appears that the 
placement of this congressional race at the top of a second ballot screen, 
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which featured additional contests more prominently below it, may have 
led some voters to overlook this race, nothing about this placement pre-
cluded any voter from casting a vote in the congressional race.189 In addi-
tion, this design ºaw also could have been identiªed and ªxed ex ante.190 

In short, courts simply should not void elections or reverse validly 
cast votes because of imperfections in the way that a ballot was designed, 
as long as the imperfections have not precluded any voters from commu-
nicating their true preferences.191 Otherwise, public cynicism about the 
legitimacy of an election would only increase as a result. Instead, the onus 
should be on candidates and election administrators to identify and ªx 
ballot design ºaws ahead of time. 

B. Lost Votes Because of Balloting Failures 

In contrast to the problems of poor ballot design, other kinds of vot-
ing problems necessarily preclude voters from meaningfully registering 
their preferences. Such failures include ballots that omit particular candi-
dates or races;192 the loss or destruction of some subset of marked ballots 
or voting machine memory cards;193 and the failure to timely mail absen-
tee ballots to voters who have properly requested them.194 Each of these 
failures precludes some voters from communicating their choice, result-
ing in the loss or exclusion of their votes from the ofªcial tally. When the 
number of lost votes exceeds the margin of victory in a contested race, 
this type of failure thus often merits a judicial response. 

Ordinarily, some form of new election will be the most appropriate 
solution for lost votes that could have determined the election, despite 
the burdens of this remedy. This approach obviously promotes accuracy 
and legitimacy and minimizes separation of powers concerns, but sacriªces 
promptness, efªciency, and lower costs. Fortunately, in many cases such 
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inefªciencies and costs could be reduced by limiting the new election to 
just those voters whose votes are known to have been lost.195 

It also would be sensible to identify some statistical threshold beyond 
which a new election would not be in order because the probability that 
the lost votes would overcome the margin of victory is too remote. For 
instance, if 100 votes have been lost from a precinct whose voters are his-
torically split roughly evenly between the two major parties, but the mar-
gin of victory is currently 90 votes, then barring some unusual demographic 
features of the lost 100 votes, there may simply be too little likelihood 
that more than 90 of these lost votes would have been for the trailing candi-
date, despite the hypothetical possibility of such an outcome. The prob-
lem of identifying a threshold to trigger a new election is discussed in 
more depth below,196 but until legislatures provide speciªc guidelines, it 
is sufªcient for now to note that courts may need to employ their discre-
tionary authority in deciding when the mathematical possibility of a dif-
ferent outcome is truly a realistic possibility as well. 

The line between defects that wholly preclude a voter from casting a 
meaningful vote, and defects that merely increase the chances that some 
voters may fail to cast a vote as intended, may not always be clear. Nev-
ertheless, this distinction is helpful in analyzing the appropriateness of 
remedies for election defects. For instance, consider the difªculty of 
characterizing the defects of punch card voting systems, which are prob-
lematic insofar as votes may be lost or go uncounted if voters have not 
punched the chad cleanly out of the punch cards. To some, this may be a 
problem of insufªciently vigilant voters, who are not necessarily pre-
cluded from casting accurate votes (especially if voters are reliably in-
structed to fully detach their punched-out chad). Others may view it as a 
systemic defect that will inevitably result in the loss of some portion of 
votes, and which could be avoided through an alternative voting system. 
Indeed, this latter view may explain why in the run-up to the 2003 Cali-
fornia gubernatorial recall election, a Ninth Circuit panel ordered the elec-
tion postponed until California could replace its punch card equipment.197 

Of course, a decision to enjoin an impending election because of 
concerns about a design ºaw is entirely different from a decision to void 
or adjust the outcome of a completed election. However, once courts have 
decided ahead of time that a voting system or ballot is appropriate not-
withstanding its known design ºaws (as the Ninth Circuit did in its en 
banc rehearing of Shelley),198 that determination should preclude any post-
election contest over previously approved election processes. The alternative 
would be too destabilizing. 
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C. Discouraged Votes Because of Long Lines or Late Poll Openings 

Votes can also effectively be lost if voters are discouraged from get-
ting to the voting booth in the ªrst place, as when lines at polling places 
are long,199 or when polling places do not open on schedule.200 Although 
both of these kinds of election failures have occurred repeatedly in recent 
years, unfortunately no good method exists for recovering this sort of lost 
vote after the fact. It generally would be a practical impossibility to iden-
tify accurately those voters who would otherwise have voted absent these 
difªculties, or to make any other after-the-fact determination to “add” 
lost votes to the tallies. At the same time, in most circumstances it would 
unduly compromise the values of ªnality and efªciency to void the entire 
election on the basis that voting was not sufªciently convenient for some 
voters. Such a response might be appropriate only in the most egregious 
circumstances, perhaps if an alarming portion of voters has been affected 
or if there is compelling evidence that these burdens have deliberately 
been imposed on only certain types of voters. 

Instead, even the more extreme occurrences of these problems should 
ordinarily give rise only to injunctive relief on election day, to maximize 
the possibility that inconvenienced voters can ªnd an alternative way to 
cast their ballots that day. As previously discussed,201 injunctive relief can 
include extending polling place hours or making paper ballots available 
as an alternative to voting machines. Of course, problems of this sort call 
for greater pre-election preparations as well, and some less serious instances 
may already be manageable through such existing arrangements as the 
typical state requirement that all voters who are in line at the ofªcial poll 
closing time be allowed to vote.202 

D. Accidental Inclusions of Unlawful Votes 

The converse of omitting lost votes in election tallies is including 
improper votes. Election ofªcials often do not realize that invalid votes 
have been included until after these votes are commingled with valid votes 
and it is no longer possible to isolate and exclude only the invalid votes. 
Under these circumstances, the appropriate remedy depends in part on 
whether the invalid votes have been included accidentally, as discussed in 
this subsection, or fraudulently, as discussed in the next subsection.203 
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The 2004 Washington governor’s race provides a recent example of 
accidental inclusion of improper votes. At the conclusion of the recount 
process, the ªnal margin was 129 votes, out of almost three million votes 
cast.204 In the subsequent judicial contest proceedings, the trial court found 
that almost 1700 unlawful votes were included in the returns.205 The vast 
majority of these were votes cast by ineligible felons, although almost 
200 were provisional votes that should not have been counted.206 The court 
also found other scattered types of illegal voting, including a few cases in 
which voting apparently had occurred on behalf of deceased persons, as 
well as the apparent loss of some valid absentee ballots.207 However, the 
court found no evidence of fraud by or on behalf of the candidates.208 

The court rejected petitioners’ requested remedy of proportional de-
duction, which would have entailed the deduction of a portion of the 1700 
unlawful votes from the candidates’ respective totals according to the pro-
portions of the vote in the precincts in which the illegal votes were cast.209 
Instead, the court ultimately upheld the election results notwithstanding 
the presence of the unlawful votes.210 Guiding the court was a provision 
in Washington’s election code that permits a court to invalidate an elec-
tion result on the basis of illegal votes only if the illegal votes can be proven 
to be outcome-determinative.211 Because only a tiny handful of the illegal 
votes were afªrmatively shown to have favored a particular candidate, and 
the rest could not be shown to have disproportionately favored either candi-
date, the election outcome withstood challenge despite the illegal votes.212 

As discussed further below,213 some statistical adjustments of vote 
totals may yet hold promise in correcting for unlawful votes. But without 
both substantial reªnements of the demographic analyses required for such 
methods, and public acceptance of the application of these methods to 
election errors, such adjustments will continue to lack sufªcient transpar-
ency to be perceived as fair and to insulate courts from accusations of 
political interference. Accordingly, if adjusting the vote totals is an unat-
tractive option, the primary remedial choice, when improper votes are 
known to be included in the tallies but cannot be ascribed to a particular 
candidate’s total, is whether to order a new election or to permit the ºawed 
election to stand undisturbed. 

Even if the election is close, as in Washington 2004, this choice 
should turn primarily on whether the amount of illegal voting is de minimis, 
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or instead is aberrational. When the errors are of a de minimis sort, a new 
election offers no advantage—as similar errors are likely to recur—while 
bringing the drawbacks of delay, inefªciency, and cost. In contrast, when 
the errors are more extensive than the “background noise” that may be 
inevitable in most elections,214 concerns for fairness and accuracy will jus-
tify a new election. 

Of course, determining whether the errors are typical or acceptable 
may be problematic without some widespread agreement about the degree 
of tolerable imperfections. Nonetheless, courts ought to be capable of 
comprehending the practical difªculties of conducting ºawless elections, 
even as election administrators continue to strive to reduce voting errors. 
Accordingly, one way of thinking about whether voting irregularities merit a 
new election is in terms of identifying an acceptable margin of election 
error, recognizing that we cannot and should not expect perfection in our 
election processes.215 In essence, this reºects the inherent trade-off between 
the values of promptness and cost, on the one hand, and the value of ac-
curacy, on the other. This may in turn require some public discussion and 
awareness, which ideally should occur independently of a particular elec-
tion contest. 

In addition to the 2004 Washington governor’s race, another example 
of an accidental inclusion of improper votes is the 2004 local Ohio school 
levy in which two voters innocently voted twice.216 These voters, husband 
and wife, voted ªrst by absentee ballot, and then in person when they were 
told, incorrectly, that their absentee ballots had not arrived.217 Given that 
the levy failed by one vote, their improper second votes were potentially 
determinative. 

In the minds of some, this circumstance called for breaching the se-
crecy of the ballot and requiring the two voters to disclose how they voted.218 
This is a common approach taken when particular voters are shown to 
have voted fraudulently, on the theory that by their fraud they have for-
feited their rights to ballot secrecy.219 However, it is problematic to sacriªce 
the ballot secrecy of voters who have not engaged in any wrongdoing.220 At 
the same time, requiring a new election in this circumstance seems grossly 
inefªcient when simply questioning the two voters who voted twice could 
obviate the enormous expense, as well as the delay, of rerunning the elec-
tion. 

Instead, perhaps it is worth thinking of an election this close as a func-
tional tie, and therefore being satisªed with a coin toss or the drawing of 
 

                                                                                                                              
214

 See Foley, supra note 33, at 109–10. 
215

 See id. 
216

 See Zachariah, supra note 41, at D8. 
217

 See id. 
218

 See id. 
219

 See supra note 151 and accompanying text. 
220

 See supra Part II.B. 



304 Harvard Journal on Legislation [Vol. 44 

lots as a fair, prompt means of settling a contest over a few improper bal-
lots, just as most election systems call for some such resolution in the event 
of a mathematical tie.221 No election system presently makes provision 
for such a resolution merely in the event of a “close” election, but we 
might be willing to accept such a remedy if the outcome is so close as to 
already be within that narrow margin of error that we should realistically 
be prepared to tolerate in any election, and no votes (or only a number 
smaller than the margin of error) are disputed.222 

Of course, one alternative to drawing lots in these circumstances of a 
functional tie is instead to let the precontest result stand, and use it as the 
equivalent of a tie-breaking mechanism. Arguably, this is one way of in-
terpreting the Washington statute that governed the 2004 governor’s con-
test.223 Thus, when the election is a functional tie, just as when the impact 
of a “typical” de minimis number of illegal votes cannot be identiªed, it 
may not be worth the cost, delay, and other trouble of rerunning the elec-
tion. On the other hand, when the number of disputed votes is larger than 
this acceptable margin of error, it may be necessary to invalidate the elec-
tion and rerun it for the sake of legitimacy and accuracy. 

E. Absentee Ballot Fraud 

Election tallies may also include unlawful votes, not through error or 
inadvertence, but as a result of deliberate fraud. Indeed, the potential for 
election fraud remains high on the list of public concerns about our elec-
tion system. In recent years, the most frequent locus of fraudulent voting 
has been the absentee ballot. 

For instance, in the 1997 Miami mayoral race, widespread absentee 
ballot fraud rendered the outcome uncertain.224 Moreover, the fraud was 
shown to have advantaged a particular candidate, even though the candi-
date was not linked to the fraud.225 Although one remedial option in these 
circumstances would be to void the entire election, a preferable approach, 
where possible, is to void only those portions of the election shown to be 
tainted by the fraud. Following this approach, the candidate who did not 
beneªt from the fraud may often end up the victor, assuming the race was 
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close prior to the exclusion of the fraudulent category of votes. By avoid-
ing a new election, this remedy favors promptness over accuracy, and 
more important, it also protects the fairness and integrity of the election 
process by depriving those who have engaged in fraud of a second chance to 
win the election outright.226 Although this remedy does involve the judi-
ciary in determining the winner, the judiciary’s reasoning in such cases 
typically should be quite transparent and acceptable. 
 

* * * 
 

The preceding examples—from problems of ballot design, to out-
right balloting failures, to polling place operations that either discourage 
lawful voting or permit unlawful voting, to voter fraud—begin to suggest 
how the fundamental values of democratic elections should shape the choice 
of remedy for election problems. In short, these values should be applied 
in light of the fact that elections are imperfect. In addition, the judiciary’s 
role in the contest phase of an election ought to be to remedy only those 
failures that could not have been reasonably identiªed ex ante, or those 
that necessarily precluded voters from being able to express their true pref-
erences. 

IV. Potential Reforms to Election Remedies 

It is hard to imagine that values such as fairness, legitimacy, prompt-
ness, ªnality, voter anonymity, accuracy, transparency, efªciency, cost, or 
separation of powers will become irrelevant to election policy in the near 
future. Among these values, the most obvious candidate for some read-
justment is cost. In particular, if the public became sufªciently dissatisªed 
with the existing system, we might substantially increase the amount of 
public money that we were willing to spend to conduct our elections. But 
no such popular uprising seems imminent. 

Even without a public uproar about the trustworthiness of our democ-
ratic processes, the integrity of our election systems is worthy of increased 
ªnancial support. Yet not even substantial additional expenditures will 
eliminate all the potential for election failures.227 Accordingly, the rela-
tively marginal funding increases that are much more likely to occur will 
certainly not themselves produce dramatic reductions in the incidence of 
election problems. 

The task therefore is to improve our methods for remedying election 
failures while taking current values as the touchstones for success. Using 
the sometimes conºicting values of fairness, promptness, secrecy, accu-
racy, and separation of powers as primary constraints, several key catego-
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ries of potential reform deserve exploration. These reforms include: greater 
ex ante consideration of when to call new elections, model standards for 
election contest provisions, increased use of nonjudicial alternatives for 
resolving failed elections, and reªning public expectations about the de-
gree of perfection achievable in the democratic election processes of a 
large and complex society. 

A. Ex Ante Consideration of When (and When Not) To Call 
New Elections 

As suggested in Part III, many states’ election contest processes of-
ten require courts to choose between conºicting values. Moreover, these 
election contests often put courts in the position of “kingmaker” without 
giving them clear, objective standards that might insulate them from charges 
of political meddling. In such circumstances, courts understandably may 
be reluctant to alter or invalidate ofªcial election results. It therefore is 
fundamentally important, both for courts and for the strength of our elec-
tions, that our political communities establish clearer and more objective 
standards for when and how courts should void or adjust a ºawed election. 

Just as many state election codes have a provision calling for an 
automatic recount when the margin of victory is within a speciªed range, 
the contest provisions of state codes similarly could specify circum-
stances in which courts must require a new election.228 For instance, a 
code could specify that new elections would be mandatory whenever: 
(1) the voting process is shown to have necessarily excluded legal votes 
sufªcient in number to create reasonable uncertainty about the reliability 
of the outcome; or (2) the ofªcial results are shown to include illegal 
votes sufªcient in number to create reasonable uncertainty about the reli-
ability of outcome, provided that the beneªciary of these illegal votes 
cannot be speciªcally identiªed229 (in which case the ofªcial results 
should be adjusted accordingly), and provided that the victorious candi-
date did not aid or participate in acts of voting fraud giving rise to the 
illegal votes (in which case the runner-up should be declared the winner). 

More generally, election contest statutes could specify in advance 
the authorized remedy for each of the circumstances most likely to arise 
in an election contest. The beginnings of one such framework are spelled 
out in Table 1, which associates a remedy with each of several categories of 
election contests. As Table 1 suggests, election contest provisions also 
might identify ex ante the circumstances in which a new election is not 
authorized, and in which instead the required remedy is either to adjust 
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the vote totals, to award the election to the runner-up, or to afªrm the ofªcial 
results. Contest provisions further might specify only a narrow range of cir-
cumstances when a new election would be permitted (but not required) at 
the discretion of a court or other tribunal, perhaps in light of considera-
tions of fundamental fairness and the egregiousness of the illegal voting. 

Table 1 

Contest Circumstance230 Remedy231 

Legal votes necessarily excluded— 
 # of excluded votes creates 
  reasonable uncertainty: 

 
Call new election 

Illegal votes included, beneficiary of 
 specific votes known— 
 Non-fraudulent illegal voting: 
 Fraudulent voting with victor 
  participation: 

 
 
Adjust totals accordingly 
Discretion to adjust totals 
 accordingly or reverse 
 outcome 

Illegal votes included, beneficiary of 
 specific votes not known— 
  Non-fraudulent illegal voting— 
  # of illegal votes creates reasonable 
   uncertainty: 
  # of illegal votes does not create 
   reasonable uncertainty: 

 
 
 
Call new election 
 
Uphold election 
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errant votes is sufficient to create reasonable uncertainty about the validity of the election 
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atic. 



308 Harvard Journal on Legislation [Vol. 44 

 

Illegal votes included, beneficiary of 
 specific votes not known— 
 Fraudulent voting with victor 
  participation— 
 # of illegal votes proven to exceed 
  margin: 
 # of illegal votes could reasonably 
  exceed margin: 
 # of illegal votes not likely to exceed 
  margin: 

 
 
 
 
Reverse outcome 
 
Reverse outcome 
 
Discretion to uphold, 
 reverse, or call new 
 election 

Illegal votes included, beneficiary of 
 specific votes not known— 
 Fraudulent voting without victor 
  participation— 
 # of illegal votes proven to exceed 
  margin: 
 # of illegal votes could reasonably 
  exceed margin: 
 # of illegal votes not likely to exceed 
  margin: 

 
 
 
 
Reverse outcome 
 
Discretion to reverse or 
  call new election 
Discretion to uphold or 
  call new election 

Act of God: Discretion to uphold or 
  call new election 

 
The set of remedies proposed in Table 1 may not necessarily be the 

ideal method for cabining judicial discretion, and some might object to the 
table’s “cookbook” approach. The table is intended merely as an example, to 
serve as a starting point for a discussion about how some systematic ex ante 
attention to typical election contest scenarios could liberate courts from 
making hard policy choices that resolve tight political contests. Further-
more, the circumstances listed in the table are not intended to be compre-
hensive, as several other scenarios might also merit inclusion in such a 
framework.232 

Three other observations about this sample framework merit brief 
comment. First, this framework could be modiªed to permit a limited new 
election for only some subset of the original voters, if that would be sufª-
cient to remedy a voting defect (as when an election failure has tainted 
only the votes of one precinct or county). Indeed, in response to a con-
tested election that highlighted the beneªts of such an approach,233 the 
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New Mexico legislature recently revised its contest provisions to permit 
just such a partial new election in some circumstances.234 

Second, states should consider what the desired remedy should be 
whenever the number of nonfraudulent illegal votes (or the number of ex-
cluded legal votes), although mathematically sufªcient to have potentially 
affected the outcome, is not reasonably likely in fact to have had such an 
impact. We may be expecting an unreasonable degree of perfection from 
our elections if we insist on rerunning such an election. One alternative 
would be to determine the statistical probability that the errant votes would 
in fact alter the outcome.235 If the probability were below some statistical 
threshold, a contest statute could require the reviewing court to dismiss 
the contest and uphold the election.236 

Third, awarding an election to the runner-up because of fraudulent 
conduct by or on behalf of the victor can be problematic if the runner-up 
does not have broad electoral support. It therefore is hypothetically pos-
sible that in some instances the more democratically sound remedy for 
voting fraud is to hold a new election. Yet because it is impossible to 
guarantee that the new election will itself be free from fraud, and because 
merely voiding the election and rerunning it may be an insufªcient po-
litical penalty for engaging in voting fraud, states might decide as a pol-
icy matter that the better approach is to award the race to the runner-up, 
even at the risk of installing a candidate without even strong plurality 
support.237 

In addition to protecting the appropriate separation of powers by 
sparing courts from taking sides on a hard policy choice that will directly 
determine the outcome of a partisan battle, an ex ante framework also would 
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further several other values. Most signiªcantly, by insulating courts from 
deciding an election outcome and instead specifying the appropriate rem-
edy in advance (when by deªnition the candidate who will beneªt from 
the rule is not known), an ex ante framework also promotes the ideal of 
fairness in election administration. Furthermore, to the extent that it eases 
the burden on the reviewing tribunal, such a framework also permits a 
quicker disposition of election contests and promotes the interest of 
promptness. Also, the policy judgments that go into deciding when a new 
election is in order will in turn reºect a balance between the interests in 
an accurate tally and the need for a prompt, ªnal result at an affordable 
cost. Accordingly, as a ªrst step in improving our remedies for failed elec-
tions, each state’s election code should clearly specify the circumstances 
in which particular remedies are appropriate. 

B. Toward a Model Code for Election Contests 

In most states, “contesting an election is purely statutory, and a strict 
observance of statutory requirements is essential to the exercise of juris-
diction by the court, as it is desirable that election results have a degree 
of stability and ªnality.”238 Keeping in mind the fact that election contests 
are statutory proceedings, is it practical to develop a comprehensive model 
for a statutory framework governing an election contest? The answer, given 
the rich variety in state government structures, electoral mechanisms, and 
judicial institutions, is probably not.239 Reasonable people may differ 
about how a particular state should strike the balance between ªnality and 
certainty, for instance, in structuring an election contest procedure. Nev-
ertheless, each state legislature should make explicit where it has set this 
balance, so that courts are freed from the need to resolve these policy ques-
tions after the fact. 

Accordingly, with the continuing aim of developing a more system-
atic way of reducing the discretionary judgments that courts need to 
make about election remedies, this section identiªes a few uniformly de-
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sirable features of election contest statutes. These include clearly deªning 
procedural matters such as: (1) who can be a contestant; (2) what stan-
dard of evidence to require; and (3) how to expedite contests. This sec-
tion also identiªes several fundamental issues that any such statute should 
address, in addition to specifying the acceptable reasons or grounds for a 
contest. These include: (1) whether and in what circumstances to permit 
proportional or statistical adjustment of election results; (2) how readily to 
permit new elections to occur; and (3) whether races for different kinds 
of ofªces deserve different approaches to these and other issues. Another 
crucial matter is the extent to which primary elections ought (or need) to 
receive different treatment from general elections. 

Although each jurisdiction may reach its own conclusion about each 
of these matters in light of its own unique election ecosystem and politi-
cal culture, as well as its decision about how to balance fundamental val-
ues that may sometimes conºict, the following suggestions may serve as 
a starting point for election remedy reform. 

1. Contestants 

The issue of who can bring a contest action is a threshold question 
that all election contest statutes should address deªnitively. At present, 
the law on this issue varies from state to state. Some states allow only de-
feated candidates to commence an election contest,240 while others permit 
any qualiªed voter, or even any taxpayer, to initiate a challenge.241 In be-
tween these extremes, some states permit (or at one time permitted) gov-
ernment ofªcers or groups of at least a speciªc number of electors to contest 
an election outcome.242 

Understandably, states would not want just any voter to be able to 
commence an election contest if doing so were cost-free to the voter. 
Otherwise, dissatisªed voters might frequently contest elections simply 
to vent their pique at the outcome, rather than out of a genuine grievance 
about the process. The effect, in addition to burdening the judiciary, might 
be increased cynicism about both the reliability and ªnality of our elections. 

On the other hand, because the injury occasioned by an election fail-
ure is a public injury, some might argue that any citizen should be able to 
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test); State ex rel. Farnsworth v. McCabe, 35 N.E.2d 474, 476 (Ohio 1940) (describing 
former statute permitting any ªve voters to demand recount). 
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seek relief for it. Meanwhile, permitting citizens to bring election contests 
has the further advantage of letting candidates avoid appearing to be sore 
losers. Unless a candidate can foresee a strong chance of succeeding in a 
contest, political calculations about the potential reputational harm of 
appearing to be a sore loser may on occasion dissuade the candidate from 
commencing an election contest, even where genuine grounds for a contest 
exist.243 The presumptions in favor of sustaining election outcomes presuma-
bly pressure candidates to forgo contests as a matter of “political accommo-
dation,” in order to preserve their viability in a subsequent election.244 

An election contest statute therefore should not limit contestants to 
just defeated candidates. Even where the chances for success may not appear 
strong at the outset, a valid ground for a contest may still exist. Moreover, 
even when such contests are not ultimately successful in altering election 
outcomes, they may nonetheless help to purify and identify problems in 
our election systems, and also contribute to a deeper jurisprudence of elec-
tion contests. 

Accordingly, both candidates and groups of voters, perhaps groups 
with a minimum of 50 or 100 voters collectively, should be able to con-
test the election.245 This type of numerical requirement would help guard 
against meritless actions by a rogue voter246 and other abuses, and also 
would serve the interests of fairness and transparency by allowing the public 
to vindicate its right to a sound election. Meanwhile, to further protect 
against contests being ªled in anger or disappointment without sufªcient 
cause, states should assess some of the costs of the contest action on the 
contestant (unless the outcome of the contest voids the election or alters 
its result), and should require contestants to post a bond as a prerequisite 
to the contest.247 
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 But see Kyle Whitmore, War on Dumb: No More Gracious Losers, Birmingham 
Weekly Online, Aug. 3, 2006, available at http://www.bhamweekly.com/archived/pages/2006 
0803_war%20on%20dumb.php (describing ugly and unwarranted primary contest as an 
example that “the era of the gracious loser died with the 2000 presidential election”); su-
pra note 163 (describing possibility that high campaign costs may make some candidates 
unwilling to concede defeat easily). 

244
 Voters, too, could in theory be discouraged from contesting an election by a con-

cern for political accommodation, recognizing both that contests are quite stressful to de-
mocratic processes and that the prospect of a future election mitigates the inevitable imper-
fections of any particular election. See generally Foley, supra note 33. Indeed, such politi-
cal realism may partially explain the strong presumption that election results are reliable. 
See infra note 254 and accompanying text. 

245
 Alternatively, a numerical requirement could be structured in terms of a petition 

process, in which the complaint in an election contest must be supported by a petition signed 
by some number of voters. Illinois employs this approach, requiring a petition signed by 
the same number of voters as must sign a petition to nominate a candidate for the ofªce in 
question. See 10 Ill. Comp. Stat. § 5/23-1.2a (2004). 

246
 An individual voter aggrieved by an election failure might still seek to bring a civil 

rights action for damages or prospective injunctive relief rather than a contest action to 
invalidate the election outcome. See supra notes 121–131 and accompanying text. 

247
 Most contest statutes that permit voters to contest elections have these provisions. 

See 26 Am. Jur. 2d Elections § 460 (1996). 
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2. Standard of Evidence 

One recurrent ambiguity in the law of election contests involves the 
standard of evidence.248 Many election contest statutes say nothing about 
the standard of evidence,249 although they may recite that the ordinary civil 
rules should apply.250 As a result, many states appear to rely on the simple 
“preponderance of the evidence” test of ordinary civil litigation.251 Mean-
while, a few courts appear to have applied a “beyond a reasonable doubt” 
(or similar) standard to at least some elements of election contests.252 

The most suitable test, however, and one presently employed in a num-
ber of states, is to require clear and convincing evidence of an election 
failure.253 A clear and convincing standard is appropriate because our elec-
tion processes, though imperfect, have earned a strong presumption of cor-
rectness.254 To rebut this presumption, and thereby void or alter an ofªcial 
result, should require not just a ªfty-one percent probability, but some 
higher conªdence or likelihood that the ofªcial certiªcation is not trust-
worthy. 

If a mere preponderance of evidence could invalidate an election re-
sult, principles of both ªnality and efªciency would be sacriªced, as 
elections would have to be rerun more often. More important, principles 
of fundamental fairness could be compromised because of the destabiliz-
ing impact that a preponderance standard would produce. That is, provided 
that we continue to conduct elections in a manner in which they are ordi-
narily entitled to a presumption of correctness (as we must strive to do, for 
purposes of democratic legitimacy), then we should not create a circum-
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 A set of related questions asks whether election contests should be heard by judges 
or by juries, whether appellate review should be available, and whether factual questions 
should be tried de novo on appeal. At least one court has answered in the afªrmative to this 
last question. See Big Spring v. Jore, 109 P.3d 219, 222 (Mont. 2005). 

249
 See, e.g., Nev. Rev. Stat. § 293.417 (2005) (providing only that a court shall alter 

an election outcome if it “ªnds from the evidence” that the outcome is incorrect); Utah 

Code Ann. § 20A-4-404 (2003) (providing only that a court shall alter an election outcome if 
it “determines” that the outcome is incorrect). 

250
 See, e.g., Kan. Stat. Ann. § 25-1446 (2000) (providing that election contests be 

tried as civil actions under applicable provisions of code of civil procedure); N.J. Stat. 

Ann. § 19:29-5 (West 1999) (“[Contest] proceedings shall be similar to those in a civil ac-
tion.”); N.D. Cent. Code § 16.1-16-06 (2003) (providing that election contests “be tried as 
civil actions”). 

251
 See, e.g., Maynard v. Hammond, 79 S.E.2d 295, 299 (W.Va. 1953); Pierce v. Har-

rold, 138 Cal.App.3d 415, 428 (Cal. Ct. App. 1982); In re Gen. Election of Nov. 5, 1991 
for Ofªce of Twp. Comm. of Maplewood, 605 A.2d 1164, 1170 (N.J. Super. Ct. Law Div. 
1992). 

252
 See, e.g., Rogers v. Holder, 636 So. 2d 645, 650 (Miss. 1994) (using “beyond a rea-

sonable certainty” standard). 
253

 See, e.g., Md. Code Ann. [Elec. Law] § 12-204(d) (LexisNexis 2003); Wilks v. 
Mouton, 722 P.2d 187, 190 (Cal. 1986); Bazydlo v. Volant, 647 N.E.2d 273, 276 (Ill. 
1995); In re Election of Nov. 6, 1990 for the Ofªce of Att’y Gen. of Ohio, 569 N.E.2d 447, 
450 (Ohio 1991); Quinn v. Tulsa, 777 P.2d 1331, 1341 (Okla. 1989); Concerned Citizens 
for Better Educ., Inc. v. Woodley, 623 S.W.2d 488, 491 (Tex. 1981). 

254
 See 26 Am. Jur. 2d Elections § 439 (1996). 
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stance in which every close election turns into a question of which side 
has that scintilla of additional evidence that will determine whether the 
results stand. Instead we should treat the question as whether we can clearly 
see that the outcome is not reliable. 

The clear and convincing test should be the standard for two discrete 
components of the contest: proof that some irregularity occurred in the 
election, and proof that this irregularity altered the outcome or at least ren-
dered it uncertain.255 In contrast, some states use what is termed a “direct 
evidence” requirement that in effect requires proof beyond a reasonable 
doubt that the irregularity altered the outcome,256 in which case the rem-
edy is to reverse the result. Requiring proof beyond a reasonable doubt 
that the outcome would have been different has the virtue of simplifying 
the question of the appropriate remedy (because mere uncertainty about a 
result’s validity is insufªcient to disturb the result), but has the disadvan-
tage of leaving many election failures unremedied. In contrast, accepting 
clear and convincing evidence that the result is not reliable is likely to 
correct more election defects without destabilizing the system, but in turn 
calls for greater guidance about what remedy to impose.257 

A related issue requiring attention is what showing to require in or-
der to determine that a provisional ballot should be counted. Since at stake is 
a particular individual’s right to vote, a simple preponderance test might 
sufªce, especially since this decision ought to be made prior to an elec-
tion contest as part of the ordinary canvass process. If questions about the 
eligibility of speciªc provisional ballots then become part of a contest pro-
ceeding, the same standard used in the initial determination of a provisional 
ballot’s validity should continue to apply. In any event, this is an issue 
that has already received a fair amount of academic commentary.258 Most 
important, states must establish the standard in advance, so that courts have 
clear guidance when the inevitable post-election litigation occurs. 

3. Contest Timetables and Expedition 

A third crucial element of a contest action is its timing. Election con-
tests need to be both commenced and concluded as expeditiously as possi-
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 See, e.g., Taft v. Cuyahoga Cty. Bd. of Elections, 854 N.E.2d 472, 476 (Ohio 2006) 
(stating that in Ohio election contests, the clear and convincing standard applies to both proof 
of irregularity and proof that irregularity altered outcome). 
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 See State ex rel. Wahl v. Richards, 64 A.2d 400, 407 (Del. 1949); Jaycox v. Varnum, 

226 P. 285, 289 (Idaho 1924); Brown v. Grzeskowiak, 101 N.E.2d 639, 656 (Ind. 1951); 
Wilkinson v. McGill, 64 A.2d 266, 274 (Md. 1949), State ex rel. Brogan v. Boehner, 119 
N.W. 2d 147, 151–53 (Neb. 1963). 

257
 Greater guidance is required given that the tribunal now must choose between a 

wider range of possible remedies—from ordering a full new election, to ordering a partial 
new election, to making some corrections or adjustments to the vote totals. See supra Part 
I.B.2&3. 

258
 See supra note 143. 
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ble. However, it is difªcult to specify a precise timetable suitable for all 
contest actions, because the ideal schedule will depend both on how soon 
after the election the victor is to assume ofªce, and on whether the deci-
sion of the tribunal hearing the contest is conclusive or is subject to appeal. 

One way to increase the speed with which election contests are con-
cluded would be to try the contest action before a panel of judges whose 
decision is ªnal and unappealable. Especially if some election contests 
receive de novo review in appellate courts anyway,259 it might be both more 
efªcient and most expeditious to combine the trial and the appeal into a 
single event.260 

In any event, a contest should commence within days of certiªcation 
of the election, in order to preserve the best evidence and expedite the 
ªnal determination of the election,261 and the contest statute should make 
clear what this period is. In addition, a strong contest statute should include 
other provisions designed to expedite resolution of the contest. These 
could include provisions permitting summary or informal pleadings,262 as 
well as provisions requiring the court to give the contest action priority over 
other actions.263 

Another procedural matter affecting the timing of election contests 
concerns the expedition of the discovery process. A prolonged period of 
discovery, while obviously conducive to a more accurate determination of 
election outcomes, is antithetical to the need for a prompt and ªnal determi-
nation. Accordingly, courts must limit discovery and require parties to 
expedite the creation of the evidentiary record underlying the contest ac-
tion. 

Special timing considerations come into play with respect to federal 
elections, for which Congress is the ultimate judge of the outcome.264 With 
respect to congressional elections, it is well settled that state courts may 
resolve issues arising in election contests, even though Congress will have 
the ªnal word concerning the outcome.265 But for state proceedings to be 
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 See supra note 248. 
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 A few states already grant jurisdiction over election contests to special panels of 
judges drawn from throughout the judiciary. See Miss. Code Ann. § 23-15-935 (2001); 
Va. Code Ann. § 24.2-801 (2006). 

261
 The contest statute also should be structured to permit the contest to begin before 

administrative recounts are completed, in order to expedite the ªnal determination of the 
outcome. The recount still may provide the ofªcial result that is the subject of the contest 
action, but in many cases the preliminary steps of a contest could begin before the recount 
has generated the ªnal tally. 

262
 See, e.g., Neb. Rev. Stat. § 32-1110 (2004) (directing court to hear contest in “sum-

mary manner without any formal pleading”). 
263

 See, e.g., Cal. Elec. Code § 16003 (2003); Tex. Elec. Code Ann. § 231.009 (2003); 
Vt. Stat. Ann. tit. 17 § 2603 (2006). 

264
 Some similar issues may arise with respect to those state elections whose outcomes 

are adjudicated in the state legislature, although more typically it may be that the matter is 
heard exclusively in the legislature without any court assistance. 

265
 See Roudebush v. Hartke, 405 U.S. 15, 25 (1972) (“A [state’s] recount proceeding 

does not prevent the Senate from independently evaluating the election any more than the 
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of assistance to Congress’s review of the election, the state proceedings 
must be concluded before Congress takes up the matter. Similarly, state 
efforts to clear up uncertainties in the election of presidential electors 
need to be concluded no later than before the electors cast their ballots, 
and preferably by the “safe harbor” deadline Congress has established, 
which is ªve weeks after election day.266 Unfortunately, very few states ap-
pear to have structured their recount or contest provisions with this fed-
eral safe harbor deadline in mind, and in most states post-election reme-
dial processes may not be up to meeting this deadline if the controversy 
is difªcult.267 

Finally, courts hearing election contests should be prohibited from 
entertaining claims that could have been litigated prior to the election.268 
In large part this is because post-election litigation is so inherently desta-
bilizing to the democratic process that it should be avoided whenever possi-
ble.269 In addition, candidates and their supporters are otherwise invited to 
game the system, waiting to see whether they win at the polls before decid-
ing whether to try to win in court. 

4. Alternatives to Proportional Adjustments 

Given the range of potential election miscues that can preclude an 
accurate determination of the true will of the voters, and given the high 
social costs of resolving these failures through a new election, some sus-
tained attention also should be given to the potential contributions of sta-
tistical and demographic analyses. Such analyses could identify the prob-
ability that an election outcome is not a reliable reºection of the voters’ 
good-faith efforts to express their will. Although it is too early to predict 
whether professional consensus could be achieved in this area, and whether 
the public would accept it, in any event it would be preferable for states 
to undertake their own deliberate consideration of the potential value of sta-
 

                                                                                                                              
[state’s] initial count does. The Senate is free to accept or reject the apparent winner in 
either count, and, if it chooses, to conduct its own recount.”). 
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 One aspect of the presidential election process that the 2000 election highlighted is 

that to prevent Congress from rejecting a state’s slate of presidential electors, states must 
have their results ªnalized by the second week of December in a presidential election year. 
See 3 U.S.C.A. § 5 (2000). If a state misses this safe harbor deadline, Congress is no 
longer statutorily obligated to accept that state’s certiªcation of its electors. See 3 U.S.C.A. 
§ 15 (2000). Florida’s effort to meet this deadline persuaded the U.S. Supreme Court to 
conclude that Florida would not be willing to continue any recount after the safe harbor 
date. See Bush v. Gore, 531 U.S. 98, 113 (2000). 
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 See Foley, supra note 33, at 103–04; Steven F. Huefner, Reforming the Timetable 

for the Electoral College Process, Election Law @ Moritz Weekly Comment, Nov. 30, 
2004, http://moritzlaw.osu.edu/electionlaw/comments/2004/041130.php. 

268
 For further discussion of this proposal, see Edward B. Foley, The Promise and 

Problems of Provisional Voting, 73 Geo. Wash. L. Rev. 1193, 1203–04 & n.69 (2005). 
269

 See Ross v. State Bd. of Elections, 876 A.2d 692, 705–06 (Md. 2005) (concluding 
that laches barred an election lawsuit brought after the election that could have been brought 
before the election). 
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tistical analysis, rather than to leave such consideration to a court in the 
course of deciding a speciªc contest. 

For instance, imagine a two-candidate race with a margin of victory 
of 3000 votes out of 50,000 cast. Further imagine that some 4000 of the 
50,000 votes cast have been irretrievably lost, without ever being counted, 
so that Candidate A has received 24,500 votes, in apparent victory, and 
Candidate B has received 21,500. Some would argue that because the num-
ber of lost ballots is substantially (33%) greater than A’s margin of vic-
tory, the election outcome is unreliable and a new election must be held. 
But suppose that statisticians could determine, after taking into account 
the circumstances of the lost votes, that the chances are ten thousand to 
one that more than 3500 of the lost 4000 votes would go to Candidate B, 
as would be necessary to alter the outcome. Given the small probability that 
the lost votes could alter the election, it might be more likely that some 
new error would occur in a new election. In that circumstance, it would 
make no sense to hold a new election.270 

Although some courts have already recognized this,271 others seem to 
be awaiting a statutory change that clariªes the propriety of this mode of 
analysis. Such a statute would need to specify the threshold probability 
that is sufªcient to require a new election: Is it only ªve percent? Might 
it be as high as twenty percent? This is a policy question that courts are 
not well-suited to decide, but one which the legislature could easily (even 
if arbitrarily) set in advance. 

5. Presumption Against New Elections 

As previously noted, ordering new elections whenever an election is 
in doubt could minimize the judiciary’s entanglement in the political 
process.272 New elections may be desirable for other reasons as well. Some-
times they may provide the only opportunity to rectify an election prob-
 

                                                                                                                              
270

 In certain circumstances, a similar approach could be used to handle a group of in-
valid (rather than missing or lost) votes. Rather than deducting the votes from candidates 
in proportion to the vote distribution of some representative class from which the invalid 
votes are drawn, as in traditional proportional deduction, the analysis would seek to ascer-
tain the probability that these votes would be distributed in such a way as to change the 
outcome. This analysis also could include more sophisticated predictors of the likely beneª-
ciaries of the invalid votes, to avoid the “ecological fallacy” that the trial court in the Washing-
ton gubernatorial race found fatal to proportional deduction, see supra note 103 and ac-
companying text, but would not purport to identify the speciªc number of invalid votes 
cast for each candidate because of the impossibility of knowing the precise number when 
voting is by secret ballot. 

271
 See, e.g., Boyes v. Allen, 32 A.D.2d 990, 991 (N.Y. App. Div. 1969) (ªnding no rea-

sonable probability that twelve-vote margin of victory would be altered by eliminating 
thirteen disputed votes); Badillo v. Santangelo, 15 A.D.2d 341 (N.Y. App. Div. 1962) (re-
fusing to overturn election because it was “highly unlikely” that eighty-three of ninety invalid 
votes were cast for victor, as would be necessary to overcome seventy-ªve-vote margin of 
victory). 

272
 See supra Part II.F.  
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lem, given the anonymity of ballots. For instance, in some elections tainted 
by fraud, both the source and the impact of the fraud may be impossible 
to determine, and a clean election will be the only opportunity to remove 
the taint. 

Florida’s butterºy ballot was a classic case in which only a new elec-
tion could have satisfactorily remedied the problem.273 Almost certainly, 
thousands of voters had marked their ballots in a way that would register 
a vote for a candidate other than the candidate whom the voter meant to 
choose.274 But which speciªc ballots were marked in error could not be iden-
tiªed, let alone which voters had cast those ballots. Only bringing all voters 
who had used the butterºy ballot back to the polls with a new ballot could 
undo the distorting effect of the ºawed ballot design. 

However, as previously discussed, holding a new election imposes 
huge costs.275 New elections therefore should be the last resort, even though 
this places a greater burden on courts to determine the winner in some cases. 
Although courts justiªably should be reluctant to assume the responsibil-
ity of determining the victorious candidate, in some instances courts can 
legitimately declare a new winner, rather than order a new election, if they 
can be satisªed (under a clear and convincing evidence standard) that a 
plurality of voters freely and independently casting valid votes in fact 
intended to vote for this candidate. 

In other instances, remedying an election failure may simply be too 
costly. For instance, the ºawed design of the butterºy ballot did not nec-
essarily prevent any particular voter from casting a valid vote that accurately 
reºected that voter’s will.276 Thus, although the balloting was undeniably 
less than ideal, whatever errant balloting in fact occurred might be attrib-
uted at least partly to voter error. Furthermore, the speciªc impact of this 
election failure on the vote totals was uncertain. And even though in hind-
sight it seems almost certain that the ballot design resulted in miscredited 
voter preferences, it would be asking too much of our election system to 
insist on a new election on account of every small distortion in the proc-
ess that speculatively may have meant the difference in a tight race.277 A 
new election should be conducted only when voters have been completely 
prevented from accurately registering their intended preference in num-
bers sufªcient to affect the outcome. 
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 See supra notes 184–187 and accompanying text. 
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 See Wand et al., supra note 47, at 799–801. 
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 See supra Part II.F.  
276

 See supra note 185 and accompanying text. 
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 For instance, many states now require that the order in which candidates are listed 
on the ballot be rotated, to prevent giving the candidate listed ªrst a systematic advantage. 
See supra note 184. But it would be problematic for courts to require a new election for 
every close race conducted without a requirement of ballot order rotation. See Bradley v. 
Perrodin, 106 Cal. App. 4th 1153 (Cal. Ct. App. 2003) (overturning lower court vote real-
location based on testimony about the “primacy effect” of ªrst ballot position).  



2007] Remedying Election Wrongs 319 

In sum, new elections should occur only when three conditions are 
satisªed: (1) fraud, mistake, or an “act of God” has necessarily precluded 
the certiªed vote total from correctly aggregating all voters’ independent, 
uncoerced, and unprocured preferences; (2) as a result of this irregularity 
the ofªcial outcome cannot be trusted to accurately reºect the will of the 
voters; and (3) a reliable outcome cannot be determined in a manner other 
than holding a new election. 

6. Different Ofªces 

One reason that it is difªcult to develop a model election contest statute 
is that each state’s election code must cover a complex mix of federal, state, 
and local elected ofªces in both the executive and legislative branches, 
and often in the judicial branch as well. The precise mix of elected ofªces 
covered in any particular state’s code may affect the way in which that 
code could best address the issue of how to remedy a failed election. For 
instance, for elections to some of these ofªces, the state may already have 
decided that its legislature is to be the ªnal judge.278 In that event, the 
courts may have no role at all, or may play only an initial or advisory role. 
The choice to let courts play an initial, rather than advisory, role—for in-
stance, in creating the evidentiary record, but leaving the legislature to 
decide whether an election outcome is reliable—may shape the authority 
they are given. 

7. Primary Elections 

A further difªculty in developing a model election contest statute is 
the question of whether to treat primary elections in the same manner as 
general elections. The answer to this question depends on such factors as 
the type of primary election used in the state,279 the interval between the 
primary and the general election,280 and the state’s political traditions.281 
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 See infra notes 289–291 and accompanying text. 
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 Several nominating methods are in use in the United States today, from party con-
ventions (in which delegates choose the party’s nominees), to closed primaries (in which 
only registered party members may vote), to open primaries (in which any registered voter 
may vote, selecting in which party’s primary to vote in the privacy of the voting booth), 
and variations thereon. See John F. Bibby, Politics, Parties, and Elections in Amer-

ica 155–64 (2003).  
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 This interval can range from as long as eight months, see Ohio Rev. Code Ann. 
§ 3513.01 (West 2007) (mandating that primaries during years in which a presidential 
election is held occur on the ªrst Tuesday after the ªrst Monday in March), to as short as 
one to two months, see, e.g., Haw. Rev. Stat. Ann. § 12-2 (LexisNexis 2006) (“The pri-
mary shall be held at the polling place for each precinct on the second to the last Saturday 
of September in every even numbered year; provided that in no case shall any primary 
election precede a general election by less than forty-ªve days.”); 10 Ill. Comp. Stat. 

Ann. 5/2A-1.1 (West 2006) (“In odd-numbered years, an election to be known as the con-
solidated election shall be held on the ªrst Tuesday in April except as provided in Section 
2A-1.1a of this Act; and an election to be known as the consolidated primary election shall 
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As a result, some states treat all elections the same, some have separate sets 
of rules, and still others leave the resolution of contested primaries to the 
political parties.282 Perhaps the most critical factor in resolving primary 
elections is speed, as the victorious candidate needs to be identiªed in time 
to conduct a meaningful general election campaign. Some states’ inter-
vals between primary and general election are even shorter than the inter-
val between the general election and the date that the winner takes ofªce,283 
dramatically heightening the importance of a prompt resolution of a pri-
mary election contest. 

C. Non-Judicial Alternatives 

Any systematic effort to reform how election failures are remedied 
also ought to consider alternatives to the judiciary. Traditional courts are 
not the only or even the ideal forum for resolving all election contests. Other 
forums that may play some role include legislative bodies, administrative 
tribunals, and special election courts. 

For instance, where elections to federal ofªces are concerned, Con-
gress has the ªnal say over who is the winner. In particular, the ofªce of 
President of the United States, the only nationwide federal elected ofªce, 
is ªlled when presidential electors cast their votes pursuant to federal consti-
tutional and statutory authority284 (including the “safe harbor” deadline 
for each state’s selection of its slate of electors285). These provisions also 
confer on Congress the ultimate power to resolve a contested presidential 
election.286 
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 A state’s political traditions can inºuence such factors as the amount of competition 

at the primary stage, or the ability of party leaders to unify defeated candidates behind the 
party’s nominee. 
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 See, e.g., Ala. Code §§ 17-13-70 to 17-13-89 and 17-16-40 to 17-16-76 (2006) 

(delineating separate rules governing primary and general elections); Alaska Stat. § 15.25. 
090 (2006) (treating primary and general elections the same); Ariz. Rev. Stat. Ann. § 16-
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viding that party executive committee resolves primary election contests); Wash. Rev. 

Code. Ann. § 29A.52.121 (2007) (treating primary and general elections the same). 
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 See supra note 280. Several states have advanced or are contemplating advancing 
their primary date to provide more time to resolve primary election contests. See Improv-

ing Arizona’s Recount and Election Contest Laws 5–8 (2005), available at http:// 
www.azsos.gov/election/Brewer_Voting_Action_Plan/Election_Law_Advisory_Committee
/Committee_Report_12-30-2005.pdf. 

284
 See U.S. Const. art. II, §1; U.S. Const. amend. XII; 3 U.S.C. §§ 1–15 (2000) (pre-

scribing process for selecting presidential electors, for voting by the electors, and for counting 
the elector’s votes). 
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 See supra note 266 and accompanying text.  
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 See 3 U.S.C.A. § 15 (2000) (prescribing processes by which Congress counts elec-

toral votes, including process for resolving objections to particular votes). However, as the 
2000 election made clear, state and federal courts can play signiªcant roles at earlier stages—
roles that ultimately may obviate the need for Congress to settle an election controversy. 
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Similarly, with respect to elections for members of Congress, the U.S. 
Constitution provides that “[e]ach House shall be the Judge of the Elec-
tions, Returns and Qualiªcations of its own Members . . . .”287 In addition, 
the Constitution provides that while each state legislature may prescribe 
the “Times, Places, and Manner of holding elections for Senators and Rep-
resentatives,” Congress may “make or alter such regulations.”288 

In some states the state legislature has a power analogous to Congress’s 
Article I Section 5 power to judge the elections and qualiªcations of its 
own members.289 In fact, a few state legislatures even have the ªnal au-
thority to review the elections of state ofªcers elected on a statewide ba-
sis. For instance, in Colorado, a joint session of the state General Assembly 
resolves all contests concerning elections for state ofªcers.290 North Caro-
lina has a similar process, under which the North Carolina General Assem-
bly recently resolved a contest over the 2004 election of the Superinten-
dent of Public Instruction.291 

Legislatures obviously will resolve contested elections without even 
a patina of political neutrality.292 But letting majoritarian institutions re-
solve questions about the majority’s will in an election contest may be 
appropriate.293 Even these partisan institutions ought to protect a minority 
party’s candidate in the face of compelling evidence that an election re-
sult is unreliable,294 rather than face the political consequences of being 
perceived to have thrown an election.295 And when the election contest pre-
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 U.S. Const. art. I, § 5, cl. 1. 
288

 Id. at art. I, § 4, cl. 1. However, when congressional elections are contested, Con-
gress typically awaits the disposition of any state proceedings before making a ªnal deter-
mination whether to accept the state’s choice of candidate. See, e.g., Roudebush v. Hartke, 
405 U.S. 15, 19 (1972). 
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 See, e.g., Ala. Const. art. II, § 12; Ky. Const. § 38; La. Const. art. III, § 7; Mich. 

Const. art. IV, § 16; see also Steven F. Huefner, Echoes of Bush v. Gore: Courts Are Not 
Always the Right Forum for Election Contests, Election Law @ Moritz Weekly Com-

ment, Jan. 10, 2006, http://moritzlaw.osu.edu/electionlaw/comments/2006/060110.php 
(describing contested Kentucky state senate race that state supreme court resolved contrary 
to state senate’s resolution). 
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 See Colo. Rev. Stat. Ann. §§ 1-11-205, 207 (West 2000). 
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 See N.C. Gen. Stat. Ann. § 120-10.10 (West 2006); see also Last Unresolved State 

Election is Settled, N.Y. Times, Aug. 24, 2005, at A14. 
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 Cf. Richard Pildes, Democracy and Disorder, 68 U. Chi. L. Rev. 695, 715–16 
(2001) (describing Bush v. Gore majority as distrustful of legislatures resolving highly 
political elections). 
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 See Samuel Issacharoff, Political Judgments, 68 U. Chi. L. Rev. 637, 655 (2001) 

(discussing a “presumption . . . that vindication [of majority preference] lies in the political 
arena”). Because the political composition of a state legislature presumably approximates 
the political composition of the electorate of the state, it may be most appropriate to let the 
legislature resolve statewide election contests, as well as contests over its own member-
ship, but not to task it with resolving local races. 
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 For instance, a Republican U.S. Senate ultimately rejected a challenge to the very 

close 1996 election of Democratic Senator Mary Landrieu of Louisiana, although not until 
after conducting an investigation over the objection of Senate Democrats. See Lizette Alva-
rez, Senate Election Inquiry Clears Democrat from Louisiana, N.Y. Times, Oct. 2, 1997, at 
A17. 
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 Because of their authority to judge the elections of their own members, legislatures 
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sents a close question, even a nakedly partisan outcome determined by a 
politically accountable branch may be as defensible as a judicial remedy 
under ambiguous statutory standards. Ambiguous statutes may leave courts 
relatively unmoored to resolve election contests, and with much less ac-
countability than the legislative branch. Accordingly, this approach has 
the beneªt of insulating courts from the political process. 

Another alternative to judicial resolution of contested elections is an 
impartial administrative tribunal. The members of such a panel could be 
appointed in advance of each election on a neutral or bipartisan basis, ready 
to serve in the event of a contest. We might be comfortable giving these 
bodies more discretion than we are comfortable giving the legislature, or 
even judges (who may be partisan appointees, or who may themselves be 
subject to election), to craft a remedy that best recreates the will of the 
voters, as expressed in the election under review.296 

A third option is a special election contest panel composed of mem-
bers of the judicial branch. For instance, Kansas provides that a panel of 
three state district court judges will hear contests involving statewide 
elections,297 while Iowa provides that a panel of four state district court 
judges and one supreme court justice will review contests involving its 
presidential electors or its congressional delegation.298 A special panel 
also could be created akin to an arbitration panel, with the contestant pick-
ing one member, the contestee picking another member, and those two 
members jointly picking a third member.299 In these and other conªgura-
tions, special panels can be structured to reduce the potential that the out-
come reºects the partisan bias of a particular judge or court. 

Not only should states give some care to identifying the institution 
best suited to resolve a particular type of election contest, they also should 
think about the speciªc powers that this tribunal should have. For in-
stance, unless their contest authority expressly includes a power to direct 
the boards of elections to conduct a partial new election when they deem 
it the best remedy for a particular election failure, neither administrative 
nor legislative tribunals will have this remedial tool, and even courts may 
be reluctant to use their equitable powers to fashion such a remedy absent 
statutory authority.300 These decisions in turn may depend on other choices 
 

                                                                                                                              
of course are already fully capable of manipulating the outcomes of these elections, but 
this authority does not appear to have been frequently abused. 
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 A similar option is to charge the state board of elections with hearing the full merits 

of an election contest action, and thereafter subject their decision to judicial review. See 10 
Ill. Comp. Stat. Ann. 5/23-1.8b (West 2006). As long as the board of elections is a bipar-
tisan panel, this has the advantage of insulating the court from allegations of partisan fa-
voritism if the court is ultimately able to uphold the administrative decision. 
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 See Kan. Stat. Ann. § 25-1443 (2000). 
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 See Iowa Code § 60.1 (2003). 
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 See Iowa Code § 57.7 (2003) (prescribing this method for contest of public meas-

ure). 
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 In many instances, when a legislature voids an election, the technical result is that 
the disputed ofªce is temporarily vacant. The vacancy is then ªlled according to statute, 
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that a state makes about its contest processes, including what remedies to 
favor (or allow) and in what circumstances. 

E. Concluding Thoughts About Perfect Elections 

Often implicit and occasionally explicit in the foregoing discussion 
is that when it comes to election perfection, our reach may exceed our grasp. 
Any system that preserves local control, guarantees anonymous voting, 
and seeks to determine a fair but ªnal election outcome promptly will 
sacriªce some amount of accuracy or certainty.301 In part, this is because 
such a system will inevitably allow greater possibilities for voting fraud. 
But even absent fraud, it is harder to remedy mistakes in a system that favors 
speed over certainty, anonymity over auditability, and local control over 
uniformity.302 

Accordingly, one helpful reform in the area of election remedies would 
be to educate the general public about the realistic limits of our election 
system. As long as we have done as much as is reasonable to minimize 
the potential for error, while ensuring that the residual errors that do occur 
do not systematically favor one candidate or party,303 we should be con-
tent with the remaining imperfections in our elections. 

It is probably a ªction to believe that in a very close election we can 
know with certainty which candidate was supported by the greatest num-
ber of eligible voters who attempted to vote.304 The expected error rates 
in the processing and tabulating of tens of thousands of ballots can often 
dwarf the declared margin of victory in close races. Instead, we should rec-
ognize that in extremely close races, what we have is a functional tie, and 
that unless we have a true mathematical tie (in which case most codes pro-
vide for a coin toss or drawing of lots to decide the winner), the contest 
process effectively functions as our tiebreaking mechanism. 
 

                                                                                                                              
which may call for a new election. In that sense, the legislature itself is not technically 
calling for a new election. If the legislature does not want to void the entire election, how-
ever, its remedial options may be limited because it lacks a mechanism for triggering only 
a partial new election. 
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 Cf. Black v. McGuffage, 209 F. Supp. 889, 891 (N.D. Ill. 2002) (describing equal 
treatment of voters, not perfect accuracy, as the goal of judicial supervision of elections); 
Foley, supra note 33, at 110 (stressing that voting system errors must be randomly distrib-
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 Cf. Huggins v. Superior Court in and for County of Navajo, 788 P.2d 81, 86 (Ariz. 

1990) (observing that in conducting elections, “we lack the luxury of perfection”). Shortly 
after the 2000 election, mathematics professor John Allen Paulos noted that our effort to 
determine who was the true victor of the presidential race in Florida (and hence in the 
nation) was like trying to measure bacteria with a yardstick. See John Allen Paulos, Op-
Ed., We’re Measuring Bacteria with a Yardstick, N.Y. Times, Nov. 22, 2000 at A27. 
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Of course, we also have to live with the fact that the contest process 
itself cannot be perfect, and may not truly identify the candidate who has 
the majority’s support. Our main solace then may be that a new election 
cycle will be upon us shortly, when we can see if the voters have devel-
oped a clearer preference. 

Conclusion 

Although society may not be eager to embrace the notion that elec-
tions are necessarily imperfect, acknowledging this fact might allow us to 
be more satisªed with our reform efforts, and also might enhance the 
overall legitimacy of our election system. For instance, for some catego-
ries of election failures we might then be more comfortable with care-
fully designed (and predetermined) methods of statistical adjustment 
(just as we may already acquiesce in using a coin toss for a literal tie). 
This would increase both the speed and efªciency of remedying these fail-
ures. We might also be more open to partial new elections in some cir-
cumstances, even though it would mean that only some voters (those par-
ticipating in the partial revote) would have an additional opportunity to 
learn more about, and be further wooed by, the candidates. 

In part, such an understanding will depend on explicitly acknowledging 
the fact that our election processes serve multiple and sometimes conºicting 
values. For instance, any perfectly accurate election system will be ex-
cessively time consuming or cost-prohibitive, while any perfectly expedi-
tious or cost-efªcient election system will not be perfectly accurate. Fur-
thermore, in those instances when an election is demonstrably inaccurate, 
sometimes there may be no perfect solution, given the secrecy of the bal-
lot and the system’s inability to recreate a puriªed version of a tainted elec-
tion. That is, even if the cost, inconvenience, and other burdens of hold-
ing a new election could be eliminated, rerunning an election simply would 
not generate an accurate or corrected accounting of the will of the voters 
from the original election, but would instead generate an accounting of a 
new, or substitute, will of the voters. 

Nevertheless, it is important to develop satisfactory, rather than per-
fect, methods of dealing with inevitable election disputes. These methods 
can be substantially improved through a clearer legislative articulation of 
election contest standards and remedies. In particular, election codes should 
specify in detail which remedial options—such as new elections, statisti-
cal (or other) adjustments to vote totals, or reversing the outcome—are ap-
propriate for which types of election problems. In other respects as well, 
contest provisions should minimize the discretionary judgments that courts 
otherwise would make in the heat of a pitched partisan election contro-
versy, such as what standard of evidence to use, and should generally 
reºect careful judgments about when and how courts and other tribunals 
should resolve various types of post-election controversies. 



2007] Remedying Election Wrongs 325 

For at least the short term, these efforts to clarify election contest 
processes must occur at the state level, taking as a given the variety of 
local conditions that exist in each state. This approach capitalizes on our 
federal system’s ºexibility, whether thought of in terms of the innovation 
spawned by Justice Brandeis’s laboratories of democracy,305 or in terms 
of James Madison’s solution to the tyranny of faction.306 However, not-
withstanding important state differences and the beneªts of varied state 
election contest processes, most states share the problem of excessive judi-
cial discretion in their procedures for resolving election contests. Accord-
ingly, every state ought to seriously consider how it might adopt—and 
adapt—certain model election provisions, to protect both the judicial and 
the representative branches. 

To that end, this Article has offered a framework for inventorying typi-
cal types of election failures, as well as possible remedies. It also has 
offered a framework for linking election failures and remedies together in 
a way that will protect the legitimacy of our democratic processes, in light 
of several competing values and priorities. These are difªcult issues, and 
much additional work remains to be done, both in identifying the strengths 
of various state approaches and in analyzing possible reforms. But there 
should be little doubt about the importance of this enterprise. 
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